
Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Smith, Elliot [ESmith@osler.com] 
March 28, 2011 4:41 PM 
Smitt), Elliot; Safouh Soufi; Debor<Jh Langelaan; Michael Killeavy 
Sebastiana, Rocco 

Subject: RE: TransCanada Potential Project Negotiations- Capital Cost Estimate Rev 5 February 17, 
2011 . . 

Attachments: #20297127v8_LEGAL_ 1_- Draft Response to A. Pourbaix Letter with Project Proposal. doc; 
Blackline.pdf 

All, 
Please find attached a further revised draft of the letter, to reflect this afternoon's discussion. 

Elliot 

From: Smith, Elliot 
Sent: Monday, March 28, 2011 1:46 PM 
To: 'Safouh Soufi'; 'Deborah.Langelaan@powerauthority.on.ca'; 'Michaei.Killeavy@powerauthority.on.ca' 
Cc: Sebastiane, Rocco 
Subject: RE: TransCanada Potential Project Negotiations - Capital Cost Estimate Rev 5 February 17, 2011 

Please find attached a revised draft of the response letter to A. Pourbaix, along with a blackline to 
Friday afternoon's draft. 

Elliot 

From: Smith, Elliot 
Sent: Friday, March 25, 2011 6:00 PM 
To: 'Safouh Soufi'; Deborah.Langelaan@powerauthority.on.ca; Michaei.Killeavy@powerauthority.on.ca 
Cc: Sebastiana, Rocco 
Subject: RE: TransCanada Potential Project Negotiations - Capital Cost Estimate Rev 5 February 17, 
2011 

All, 
Further to today' s discussion, please find attached a revised draft letter to TCE along with a 
blackline. Please note that this draft presumes that the quarterly ramp rates set out below 
correspond to the Seasons used in the CES contract. If this is not the case, further revision may 
be required. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 
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From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Friday, March 25, 2011 5:19PM 
To: Smith, Elliot; Deborah.Langelaan@powerauthority.on.ca; 
Michaei.Killeavy@powerauthority.on.ca 
Subject: RE: Transcanada Potential Project Negotiations- capital Cost Estimate Rev 5 February 
17, 2011 

Hello Elliot: 

The figures are per minute and the comma should be replaced with period".". Sorry about that. 

Here are the figures as they should appear in the Contract 

01: 37.8 MW/minute 
02: 35.8 MW/minute 
03: 33.0 MW/minute 
04: 35.2 MW/minute 

Thanks, 
Safouh 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: March 25, 2011 3:30 PM 
To: 'safouh@smsenergy-engineering.com'; 'Deborah.Langelaan@powerauthority.on.ca'; 
'Michaei.Killeavy@powerauthority.on.ca' 

. Subject: Re: Transcanada Potential Project Negotiations - capital Cost Estimate Rev 5 February 
17, 2011 

Thanks Safouh. Can you clarify the units of measurement for me? 

Elliot 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Friday, March 25, 2011 03:18 PM 
To: 'Deborah Langelaan' <Deborah.Langelaan@powerauthority.on.ca>; Smith, Elliot; 'Michael 
Killeavy' <Michaei.Killeavy@powerauthority.on.ca> 
Subject: RE: Transcanada Potential Project Negotiations - Capital Cost Estimate Rev 5 February 
17, 2011 

Hello Elliot: 

The ramp rate figures for the Facility (two units) will be as follows: 

01:37,800 MW 
02:35,800 MW 
03: 33,000 MW 
04: 35,200 MW 
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These rates do not required adjustment for ambient conditions and are subject to negotiation with 
TCE, of course. TCE may see one of these rates in particular as being little aggressive but that 
is OK for now. 

Let me knoW if you have any questions. 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: March 25, 2011 11:04 AM 
To: esmith@osler.com; rsebastiano@osler.com; Michael Killeavy; Safouh Soufi; 
gene.meehan@nera.com 
Cc: Susan Kennedy 
Subject: FW: TransCanada Potential Project Negotiations - Capital Cost Estimate Rev 5 February 
17, 2011 

***Privileged and Confidential*** 

Please find attached TCE's revised capital cost estimate for a peaking plant in Cambridge. 
Although TCE has reduced its CAP EX by -$118 MM we're still miles apart with our estimates. 

TCE decreased the following costs: 

1. Reduced Fuel gas connection charges to $0 (decrease of -$62 MM) 
2. Reduced Electrical connection charges by -$34 MM 
3. Reduced Insurance & Misc. by -$1 MM 
4. Reduced Project Uncertainties by -$20 MM 

Deb 

Deborah Langelaan I Manager, Natural Gas Projects I DPA I 
Suite 1600- 120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthority.on.ca 1 

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com] 
Sent: March 24, 2011 5:00 PM 
To: Deborah Langelaan 
Cc: Geoff Murray; Terry Bennett; John Cashin 
Subject: TransCanada Potential Project Negotiations- Capital Cost Estimate Rev 5 February 17, 
2011 

Dear Deborah, 

Further to the receipt of your designation letter of March 21, 2011 received today, please find 
attached capital cost estimate TransCanada Capital Cost Estimate titled "Capital Cost Estimate 

·Boxwood Generation Station ... #157;, Rev.5 dated "Feb 17, 2011 ... #157;. 

Best Regards, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 
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· TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named 
addressee(s). This communication from TransCanada may contain information that is 
privileged, confidential or otherwise protected from disclosure and it must not be 
disclosed, copied, forwarded or distributed without authorization. If you have received 
this message in error, please notify the sender immediately and delete the original 
message. Thank you. 

*****"******"*-"*********"************************"-********-

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du pd%nt courriel est privil~ffconfidentiel et 
soumis C:es droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 

****"'**********************************"******-**"************* 
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DRAFT: MARCH 28, 2011, 4:30PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

We are writing to you in response to your letter to Colin Andersen, dated March 10, 2011. As 
stated in Colin's October 7, 2010 1etterto you, we wish to work with you to identifY projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The fmancial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to .this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 

· marmer, or if they are not issued in a timely marmer, that so long as the Replacement 
Project has been approved underPart II or Part ILl of the Environmental Assessment Act 
or is the subject of (i) an order under section 3.1 or a declaration under section 3.2 of that 
Act, or (ii) an exempting regulation made under that Act, such Planning Act approvals do 
not impede the development of the Replacement Project. 

If this did not occur and the delay in the issuance of such Planning Act approvals -caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event ofForce Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). In addition, the 
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OPA would not have the right to terminate the Replacement Contract for such event of 
Force Majeure, unless the event of Force Majeure resulted in a delay that was greater 
than two years and the OP A paid TCE a termination amount equal to (i) the total amount 
of the verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Oakville Generating Station, provided however that such total 
amount shall not exceed $37,000,000 plus (ii) fifty percent of the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Replacement Project. TCE would be solely responsible for all other 
permits and approvals required for the Replacement Project, subject to the standard Force 
Majeure provisions set out in the NYR Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $3 7 ,000,000, the NRR shall be reduced by 
0.000 012 681 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 

4. 

5. 

6. 

7. 

Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confmn that 
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the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the ''NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to ICE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns ICE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation ·occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Mi,chael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20297l27.8 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria). as specified in the 
'Ontario Resources and Transmission Assessment Criteria" document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 250 MW at 35 oc Ullfll'er both N-1 System 
Conditions and N-1 Generating Facility Conditions simul!aneously. For further 
clarity, the Replacement Project must be designed to supp'l.w either transmission 
circuit M20D or M21D at all times. Each unit must be af!Ie to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of 500 MW at 3 5 oc under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than 480 MW; md 

(d) have a Contract Capacity of not more than 550 MW in anySi:ason. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controllelll Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Rqiacement Project may 
also connect to a Local Distribution System for the purpose of providing l"shi!ding Capability. 

The Replacement Project will have a connection point located with a dm:ct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission to~·(Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Rqllitcement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shallll oe required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) 1m assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the pilllllrision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

LEGAL_I:20297127.8 
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V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_I:20297127.8 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the· basis of an ongoing operating requirement. For greater certainty, the 
OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 



- 3 -

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIIL Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l:20297J27.8 



SCHEDULE "B"- FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $375,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Cap ex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 012 681 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs· shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
' such that all costs incurred by TCE in designing and building the Replacement Project 

shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_l:20297127.8 





DRAFT: MARCH 28, 2011, ~:30 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Co,ntract (the "Contract") between TransCa:nada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

We are writing to you in response to your letter to Colin Andersen, dated March 10, 201 I. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner, or 
if they are not issued in a timely manner, that so long as the Replacement Project has been 
approved under Part II or Part II. I of the Environmental Assessment Act or is the subject of 
(i) an order under section 3.1 or a declaration under section 3.2 of that Act, or (ii) an 
exempting regulation made under that Act, such Planning Act aPJirovals do not impede the 
development of the Replacement Project. 

If this did not occur and the delay in the iss11ance of suyh Planning Act approvals caused 
TCE not to achieve Commercial Operatipn by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would be 
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of 
a corresponding increase in the Net Revenue Requirement (NRR). In addition, the OPA 
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would not have the right to terminate the Replacement Contract for such event of Force 
Majeure, unless the event of Force Majeure resulted in a delay that was greater than two· 
years and the OPA paid TCE a termination amount equal to $50,000,909 plesill the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) associated 
with the development of the Oakville Generating Station, provided however that such total 
amount shall not exceed $37,999,999.37.000.000 plus (ii) fifty percent of the total amount 
of the verified. non-recoverable sunk costs (net of any residual value) associated with the 
development of the Replacement Project. TCE would be solely responsible for all other 
permits and approvals required for the Replacement Project, subject to the standard Force 
Majeure provisions set out in the NYR Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by -(0.000 019 al4 
~012 681 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". [NTD: Ta lliseuss possible 
intenelatianship between InteFeannectian Casts anll scope af eantFaetell GD&M 
seFViees.J 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Oneration Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I. 2015. If Commercial Operation 
were to occur before that date. the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1. 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

ll. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 250 MW at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of 500 MW at 35 °C under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than 480 MW; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 
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V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO be 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 
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VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VID. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOl GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

$~~/MW-month 

20% 

500MW 

. 700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 Season 2 Season 3 

10.42 10.55 10.66 
:· ' MMBTU/MWh MMBTU/MWh MMBTUIMWh 

(HHV) (HHV) (HHV) 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $375,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within ;;%$25 000 000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. *Ifthe Aemal CE!J3Blt is mere tHan *3% higher er !ewer 
tHiifl tHe Target CE!J3el!, tHe }IRR shall be aeljasteel en tHe fells-wing basis. For greater 
certainty, none of the etber-parameters set e\lt in Schedule ~B" other than the NRR 
shall be subject to adjustment pursuant to this Schedule "C". 

L!\l (i) The*Tf the Actual Capex is more than *$25.000 000 greater than the Target 
CaOex. the OPA's share of any difference between the Target Capex and the Actual 
Capex shall be determined as follows: 

*OP;'t Share (Aet~o~al CE!J3ell Target CE!j3ex**) x G.5G, previded thet the OM 
Share shall net eJ!eeeel $*37,5GG,GGO 

*OPA Share= (Actual Capex- Target Capex*- $25.000 000*) x 0.50 provided 
that the OP A Share shall not exceed $*25 000.000 

(b) Ifthe Actual Capex is less than $25.000.000 less than the Target Capel(, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25.000.000) x 0.50 

~ W The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by f•hO.OOO 012 681 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". [NTD: The adjastment valne may nee.d te eenesf!end te the 
adjustment value being used far Oalffille Sun!< Cests.l 

€b)-The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without 14uitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred .in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

fer The following costs shall be considered fixed components of the Target Cap ex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) YSUSD${144,900,0 
001 

Main Turbine Additional Scope (excluding change orders) YSUSD${36,295,00 

LEGAL_I:~ 



-2-

~ Fixed Price · 

Main Turbine Original Costs (excluding change orders) :Y:SUSD$!144,900,0 
001 

Ol 
Hedge Costs of Hedging USD to CAD CAD$[•13.500.000 

l 

4. fEB-The determination of the Actual Capex shaH be done through an "open book" process, 
such that ail costs incurred by TCE in designing and building the Replacement Project shaH 
be transparent to the OP A and fuily auditable. Any dispute relating to the determination of 
the Actual Capex shaH be resolved in accordance with the dispute resolution provisions of 
the Replacement Contract. 

5. fet-AII dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
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To: 
Cc: 

Subject: 
Attachments: 

Importance: 

Deborah Langelaan 
March 28, 2011 5:06 PM 
'John Mikkelsen' 
JoAnne Butler; Michael Killeavy; Susan Kennedy; 'Rocco Sebastiana 
(rsebastiano@osler.com)'; 'Elliot Smith (esmith@osler.com)' 
OPA Draft Response to. A. Po.urbaix Letter dated March 10, 2011 
#20297127v8_LEGAL_1_- Draft Response to A. Pourbaix Letter with Project Proposal. doc 

High 

***Privileged, Confidential and Without Prejudice*** 

John; 

Please find enclosed the OPA's draft response to Alex Pourbaix's Jetter to Colin Andersen dated March 10, 2011. We 
look forward to discussing it with you during tomorrow's meeting. 

Kind Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas ProjectsiOPA I 
Suite 1600-120 Adelaide St. W. J Toronto, ON MSH 1T1 I 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthority.on.ca J 

1 





DRAFT: MARCH 28, 2011, 4:30 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

We are writing to you in response to your letter to Colin Andersen, dated March 10, 2011. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner, or if they are not issued in a timely manner, that so long as the Replacement 

, Project has been approved under Part II or Part 11.1 of the Environmental Assessment Act 
or is the subject of (i) an order under section :3.1 or a declaration under section 3.2 of that 
Act, or (ii) an exempting regulation made under that Act, such Planning Act approvals do 
not impede the development of the Replacement Project. 

If this did not occur and the delay in the issuance of such Plan-ring Act approvals caused 
. TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement {NRR). In addition, the 
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OPA would not have the right to terminate the Replacement Contract for such event of 
Force Majeure, unless the event of Force Majeure resulted in a delay that was greater 
than two years and the OP A paid TCE a termination amount equal to (i) the total amount 
of the verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Oakville Generating Station, provided however that such total 
amount shall not exceed $3 7,000,000 plus (ii) fifty percent of the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Replacement Project. TCE would be solely responsible for all other 
permits and approvals required for the Replacement Project, subject to the standard Force 
Majeure provisions set out in the NYR Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 012 681 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 

4. 

5. 

6. 

7. 

Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess HI Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
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the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

~r;:;:;o:=::::'::::-:I:£G1.I;~l':2p29J·I27.:.8=;~-::;. ·:: :;-'-'·:::-:;·~ ~-::.:;:::= .. -;-;;::..:::..;:~--- ::.:..::~:-.::.::;:-.:-:: ·-. -----:;.~-::;".:::;;;.-_"-..,:;-~::--~ -~~-'~·._.: -- -------- ---
--~----..·-- .. -------------- --·- ~--~-------,~---.;:.··.,,.-



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

IT. Contract Capacity 

The Replacement Project will be a siugle generating facility and will: 

(a) be able to provide a minimum of 250 MW at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of 500 MW at 35 oc under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than 480 MW; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [e]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 
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V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_I:20297127.8 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO.· 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 
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VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at l•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $375,000,000 (the ''Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 012 681 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B ". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 

LEGAL_l:20297127.8 



-2-

determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Deborah Langelaan 
March 31, 2011 12:09 PM 
Michael Killeavy 
FW: TCE audit 

Attachments: TOR- Special Audit TCE- Final draft. doc 

Michael; 

Do you have any comments? 

Deb 

Deborah Langelaan J Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. J Toro"nto, ON MSH 1Tl J 

T: 416.969.6052 J F: 416.967.19471 deborah.langelaan@powerauthority.on.ca 1 

From: Bonny Wong 
Sent: March 31, 2011 11:55 AM 
To: Deborah Langelaan 
Subject: TCE audit 

Hi Deborah, 

I attach the final draft of TOR for your review. The Ministry of Finance have already updated our comments provided, 
including the timing of completion date in section E. I have rephrased some languages in terms of the delay receipts of 
information from TCE. 

Please let me know if I can finalize the TOR today. 

In the meantime, I would appreciate if you could follow up with TCE. 

Thanks and regards, 

Bonny Wong, CAl Manager, Accounting! Business Strategies and Solutions 
ONTARIO POWER AUTHORITY 
Direct Phone: (416) 969-f$403[ Main Phone: (416) 967-7474] Fax: (416) 967-1947 
Email: bonnv. wong@powerauthoritv.on.ca 
Address: Suite 1600, 120Adelaide Street West, ToroJJto, Ontario MSH JTJ 
Website: www.po~erauthoritv.on.ca 

Jl Please consider your en~onmental responsibility before printing this email. 

1 
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[A] Background: 

Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

In October 2009, the OPA signed a contract with TransCanada Energy Ltd. (TCE) to 
design, build and operate a 900 megawatt gas-fired generating station in Oakville over a 
20-year term. . ~ 

The contract was cancelled at the directio~ of the Minis~ergy of Onta~io duri~g 
October 2010 and the OPA has agreed to rermburse TC~~t~sunk costs assocrated wrth 
the development of the Oakville Generating Station. 4fJ17 ' • •• As of Febru~ry 28, 2011, TCE has provided. the ~~h 2 binder~ t~jgplude supporting 

· documentatron for the development and rmR'"'~~ entatron costs rncurr~~as part of the 
».;W/,4 .'7 -~~ 

project. The total amount being claimed by .;m@ :~s sunk 11ts is approxrrrffitely $37M as 
of February 28, 2011. These costs include ~s~'~hich will contf'iW'& to accrue 
overtime. ~, 

These amounts have not been and ha~ot been validated as true "sunk 
costs" by the OPA. A verification re~~sted to be completed by the 
F. R A d"t S . T M. :'1.W,4'# f F" rnance evenue u r ervrce eam rnrsu,_do rnance . • 
[B] 

• 
with assurance that: 

by the OPA meet the definition of "sunk 
of this review) and are eligible for recovery 

were incurred in relation to the contracted Oakville 

recovery by TCE include adequate 
accuracy and existence of amounts 

A cost that is incurred but not recoverable (in whole or in part). 
Recoverable, for · purpose of this review, refers to the inability of TCE to recover any 

or all of the costs incurred in any present or future undertaking. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 

r Ontario March, 2011 
PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

Criteria 
The submitted costs: 

1. Meet the definition of "sunk cost"; 
2. Were incurred in relation to the planned Oakville Generating Station; 
3. Were reasonable in amount; and 
4. Were paid by TCE. 

Scope 
The scope of this review includes: 

• Review of the binders and supporting by TCE for 
recovery of sunk costs. 

• Review of any applicable 
correspondence, agreements, 

terms, 
the terms 

of the costs being claimed by TCE · 
• Scope of sample testing (including confirmed 

with· management prior to testi 
• 

assume: 
o That the 
o That 
0 

(Page 4 of 6] 

job titles; 

information provided. It is 
incurred and related 

""'''""'n the labour costs, we 

project for stated number of hours and 

in turn limit some planned audit procedures. For 
charge rates are based on the midpoint salary for 

specific compensation of the individual assigned to 
preserve the confidentiality of individual salaries. 

· amount quoted as a cost incurred is not necessarily the 
ly paid and cannot be traced to the actual payment 

is out of scope of this review. 
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Ontario Internal Audit Division 
Ontario PoWer Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

[C] E:ngagement Approach, Methodology & Engagement Reporting 

Our engagement approach will include the following: 
• Obtain summary and detailed spreadsheets (in suitable Excel format) from TCE via 

the OPA contact. These spreadsheets will include updated costs as at 
approximately end of March 2011. Subsequent c~es by TCE to these 
spreadsheets will be tracked and_ reconciled by OPA. I' 

• Aggregate the spreadsheet data into categories_ ~(s · e~s labour costs, invoices, 
employee expenses). I ' 

• For each category, select a sample for re~ie~nd re~E!st the corresponding 
documents (i.e., invoices, receipts, eviden~; payment) f'JCE via the OPA 
contact. Risk and sensitivity will be co~~red in selecting'~ samples. For 
example, while employee expenses ~1tute a very small p~~J1 of the total 
amount that TCE is claiming, these ef~{ses are .ery sensitive.ure and the 
sampling will be adjusted accordingly. ' ~ 17 

• Some audit procedures may require assista~~pOPA Management. 
• Review the sample data and(c!~any finding~ discussion with and follow-up by 

OPA Management. \' ' 

'' ' [D] Key Stakehold,_:J;,%1,\,I;lllt Cont~t:~~~ 
~· v.··--~ 

• Michael Killea~~i§lrector, colfact Man~ ement, Electricity Resources 
;{Wf:P *'(f. ~ . . . 

• Deborah Lange.Jian, Manag~]lJatural Ga~rojects, Electnc1ty Resources 
• Bonny Wong Mf'~ger A7:-c~~ ~ 

~· ~,~, 
~- .. w-C"_. ..Wf 

[E] .J"'fingagemen~%)!iJgJ.rng"~elrverables 

/# ' ' Anal~~f the TCE pro~_9,.~d spr~~~heets of the summary and detailed data would begin 
upon tfie~eceipt by FRASifrom OPA. As a category sample is selected for review, the 
selection Wf.®£e discussedJ'th the OPA contact along with a request for the corresponding 
category safN~1~ docume/~ion (i.e., invoices, receipts, evidence of payments) that the 
OPA contact will~bnvef:yy~;;. 6iifCE. The prioritization will also be discussed with OPA. 

~.I' 
In the interest of exp,iency, all of the category sample documentation requests will be 
conveyed before undertaking the review of the received sample documentation for a given 
category. As well, FRAST will review a category sample after all of the requested sample 
documentation has been received for the particular category. Category sample review may 
trigger further requests for information/data. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL - HIGH SENSITIVITY 

At present fieldwork for the audit is expected to commence the first week of April, provided 
the required information is received from· TCE. The field work time will depend on how 
quickly TCE and the OPA staff respond to our issues raised and our documentation 
requests. Information requests could include receipt of original documentation, where 
needed. For examples, a request of delays to date, in receipt of soft copies of the 
information pertaining to the two hardcopy binders was reque~·n March 21, 2011 afiG 
has still not been received from TCE in full. Provided this d~~@"~s not typical, as a best 
case scenario the fieldwork may be completed by the end ;jf'f". 
T h t th d·t FRAST ·11 . t "th 0. ·~ff -~d%.. t t "d hroug ou e au 1 , WI commun1ca e WI a.p~,a an %J,F~nagemen o prov1 e 
updates on a regular basis. Upon conclusion of n{~engagement,,~ST will prepare a 
draft report outlining our findings for discussion~•f.~PA managemefl~t-,a.n exit meeting. ««t:W' '/¢/;,:./., 

A final report will be issued one week after rJ?. ;'?v1ng comments from O~~management 
Specific items that the report will include: 441 . ~.·4.· ." ~ 

1. Aud!t Objectives ~@;, "" / 
2. Audit Approach ~" 
3. Audit results based on the audit~pbjectives ahd:'~pproach. 

WwAJ%. "%"" -~-4~~" 7~; 
The draft and ~inal reports w)M\ be2[%.1~~.ued tol;.~usan Kennedy, Director 
Corporate/Commercial Law Group. ''· "':JW~i?i·· "'~~-.• ·{;::;::;.. _.._::f.4ffi'p-"i%qjz· - ~:-

.a~x . '''¥." ;;®W '"1~ . • ~d/f%.!/ff!;· . ··;~!bfjjf%// '0p· 
[F] Engageme~jam • '*l7 

. . «: . • ··~. 
• Richard K1ng - ~1'\io. r Aud•Vt]anager %;. 

'%%& dfjlf(//{:j«:MW;:<·· ":.1'{:; 
• Ted Speevak- Con~ultant'PJ?:li"?"'~ii~)!;.;ry,. '1('' 

··."' 1!:f;ift~:i%~!W..-: . 'o/'~r@Pf!' . ·"i!{"**Y /-Jijp/&-i!f;~/7. ""- ... ,:::w%~ ;'l/ ~.i~-YJ-0/ -~~ ;/-fJ.:::. 
/:Jzif:f:P ""'·%~.(, "''?"~;;. 

//-'zM~"f' ::r.%*. '//wx· .. fffjj}?· "··?1;$~. . ¥~-. 
·~/~ ... it ;,;;::;/,.j~,, ~:~:wz. 

"~*" ~~ '~~' 
"""~ . /'1 '9• ,d. I 

v%; IJ 
~,~, 

• 
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Aleksandar Kojic 

From: Bonny Wong 
Sent: March 31,2011 5:11PM 
To: 
Cc: 

Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Terry Gabriele 

Subject: Fw: Final TOR 
Attachments: FINAL Terms of Reference_2011_0PA Special Audit of Sunk Costs Payable to TransCanada 

Energy Ltd Mar 31.doc 

Hi Michael, Deborah, Susan, 

I attach the terms of reference for the special audit of sunk costs payable to TCE for your information. Please let me 
know if you have any questions on this subject matter. 

Regards, 
Bonny Wong 

From: King, Richard (FIN) [mailto:Rjchard.King@ontario.ca] 
Sent: Thursday, March 31, 2011 04:46 PM 
To: Bonny Wong 
Cc: Speevak, Ted (FIN) <Ted.Speevak@ontario.ca> 
Subject: Final TOR . 

Bonny Attached is the final TOR for the Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. Could you 
please circulate to all the required individuals. 

Let me know if you need me to send a hardcopy. 

Thanks 
Richard 
Richard King, CGA 
Manager, Risk & Assurance Services (A) 
Finance & Revenue Audit Service Team 
Ontario Internal Audit Division 
Ministry of Finance 
Tel: 416-325-8488 
Fax: 416-325-5096 
richard.king@ontario.ca 

This Message, including any attachments, is intended only for the use of the individual(s) to which it is addressed and may contain information that 
is privileged/confidential. If you are not the intended recipient or have received this message in error please notify me immediately by reply e-mail 
and permanently delete this message including any attachments, without forwarding/reading it or making a copy. 
Thank You 

1 
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[A] Background: 

Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

In October 2009, the OPA signed a contract with TransCanada Energy Ltd. (TCE) to 
design, build and operate a 900 megawatt gas-fired generating station in Oakville over a 
20-year term. 

The contract was cancelled at the direction of the Ministry of Energy of Ontario during 
October 2010 and the OPA has agreed to reimburse TCE for its sunk costs associated with 
the development of the Oakville Generating Station. 

As of February 28, 2011, TCE has provided the OPA with 2 binders that include supporting 
documentation for the development and implementation costs incurred as part of the · 
project. The total amount being claimed by TCE as sunk costs is approximately $37M as 
of February 28, 2011. These costs include interest costs, which will continue to accrue 
overtime. 

These amounts have not been audited to date and have not been validated as true "sunk 
costs" by the OPA. A verification audit has been requested to be completed by the 
Finance Revenue Audit Service Team (FRAST) of the Ministry of Finance. 

[B] Engagement Objectives, Criteria and Scope 

Engagement Objective 
The audit objectives are to provide OPA management with assurance that: 

• The costs submitted by TCE to be paid by the OPA meet the definition of "sunk 
costs" (as established for the terms of this review) and are eligible for recovery 
byTCE. . 

c 

• The amounts claimed by TCE were incurred in relation to the contracted Oakville 
Generating Station. 

• . The eligible sunk costs submitted for recovery by TCE include adequate 
supporting documentation to verify the accuracy and existence of amounts 
claimed. · 

Definition of "sunk cost": A cost that is incurred but not recoverable (in whole or in part). 
Not Recoverable, for the purpose of this review, refers to the inability of TCE to recover any 
or all of the costs incurred in any present or future undertaking. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
. ~~~2M1 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

Criteria 
The submitted costs: 

1. Meet the definition of "sunk cost"; 
2. Were incurred in relation to the planned Oakville Generating Station; 
3. Were reasonable in amount; and 
4. Were paid by TCE. 

Scope 
The scope of this review includes: 

• Review of the binders and supporting documentation supplied by TCE for 
recovery of sunk costs. 

• Review of any applicable documentation (e.g. negotiation terms, 
correspondence, agreements, evidence of payment, etc.) surrounding the terms 
of the costs being claimed by TCE for background. 

• Scope of sample testing (including sample size) to be discussed and confirmed 
with management prior to sample testing. 

• Limitations of a review based on documentation alone: 
We are reliant on the integrity and accuracy of the information provided. It is 
assumed that documented costs were actually incurred and related 
documentation is accurate. For example, in reviewing the labour costs, we 
assume: 
o That the listed employees actual exist; 
o That those employees have the stated job titles; 
o That those employees worked on the project for stated number of hours and 

for the implied rate; and 
o That TCE paid the stated amount for the work. 

• Limitations in the data 
The data provided may in turn limit some planned audit procedures. For 
example, TCE's employment charge rates are based on the midpoint salary for 
the position, rather than the specific compensation of the individual assigned to 
the project. This is done to preserve the confidentiality of individual salaries. 
Consequently, the amount quoted as a cost incurred is not necessarily the 
amount that was actually paid and cannot be traced to the actual payment 
amount. 

Interest during construction is out of scope of this review. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 

·. 
. . . · . . March, 2011 

PR.IVILEGED & CONFIDENTUiL- HIGH SENSITIVITY 

[C] Engagement Approach, Methodology & Engagement Reporting 

Our engagement approach will include the following: 
• Obtain summary and detailed spreadsheets (in suitable Excel format) from TCE via 

the OPA contact. These spreadsheets will include updated costs as at 
approximately end of March 2011. Subsequent changes by TCE to these 
spreadsheets will be tracked and reconciled by OPA. 

• Aggregate the spreadsheet data into categories (such as labour costs, invoices, 
employee expenses). 

• For each category, select a sample for review and request the corresponding 
documents (i.e., invoices, receipts, evidence of payment) from TCE via the OPA 
contact. Risk and sensitivity will be considered in selecting the samples. For 
example, while employee expenses constitute a very small portion of the total 
amount that TCE is claiming, these expenses are of a very sensitive nature and the 
sampling will be adjusted accordingly. · 

• Some audit procedures may require assistance from OPA Management. 
• Review the sample data and note any findings for discussion with and follow-up by 

OPA Management. 

[D] Key Stakeholders & Client Contacts 

• Michael Killeavy, Director, Contract Management, Electricity Resources 
• Deborah Langelaan, Manager, Natural Gas Projects, Electricity Resources 
• Bonny Wong, Manager, Accounting 

[E] Engagement Timing & Deliverables 

Analysis of the TCE provided spreadsheets of the summary and detailed data would begin 
upon the receipt by FRAST from OPA. As a category sample is selected for review, the 
selection will be discussed with the OPA contact along with a request for the corresponding 
category sample documentation (i.e., invoices, receipts, evidence of payments) that the 
OPA contact will convey to TCE. The prioritization will also be discussed with OPA. 

In the interest of expediency, all of the category sample documentation requests will be 
conveyed before undertaking the review of the received sample documentation for a given 
category. As well, FRAST will review a category sample after all of the requested sample 
documentation has been received for the particular category. Category sample review may 
trigger further requests for information/data. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

At present fieldwork for the audit is expected to commence the first week of April, provided 
the required information is received from TCE. The field work time will depend on how 
quickly TCE and the OPA staff respond to our issues raised and our documentation 
requests. Information requests could include receipt of original documentation, where 
needed. For example, a request of soft copies of the information pertaining to the two 
hardcopy binders on March 21, 2011 has still not been received from TCE in full. Provided 
this delay is not typical, as a best case scenario the fieldwork may be completed by the end 
of April. 

Throughout the audit, FRAST will communicate with OPA staff and management to provide 
updates on a regular basis. Upon conclusion of the engagement, FRAST will prepare a 
draft report outlining our findings for discussion with OPA management at an exit meeting. 
A final report will be issued one week after receiving comments from OPA management. 
Specific items that the report will include: 

1. Audit Objectives 
2. Audit Approach 
3. Audit results based on the audit's Objectives and Approach. 

The draft and final reports ·will be issued to Susan Kennedy, Director 
Corporate/Commercial Law Group. 

[F] Engagement Team 

• Richard King -Senior Audit Manager 
• Ted Speevak- Consultant 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
Apri12, 2011 12:50 PM 
griffithsl@bennettjones.com 

Cc: Susan Kennedy; Deborah Langelaan 
Subject: 
Attachments: 

TCE Matter- BOD Presentation for 6 April2011 ... 
OGS_BOD_CM_20110406 v2.ppt 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Len, 

Attached is a presentation that we have prepared to inform our Board of the ongoing 
discussions with TransCanada Energy about the cancellation of the Oakville GS. Towards the 
end of the presentation I have a few tables that set out the permitting and approvals risks. 
Could you please review the presentation with a view to advising on whether the tables 
capture and explain how to mitigate the various risks? I will make my self available Monday 
to discuss this with you if you wish. 

Thank you, 
Michaei 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Summary 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• The salient features are: 

1. Net Revenue Requirement (NRR) of $12,500/MW-month; 

2. 25-year contract term; 

3. 500 MW Contract Capacity; 

4. Payment for $37M in OGS Sunk Costs over the term; 

5. Separate payment for gas/electrical interconnections; 

6. Assistance on mitigating Planning Act approvals risk; 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO~ 
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Net Revenue Requirement 

• The OPA proposed NRR is based on a targeted capital cost 
expenditure (CAPEX) of $400 million and reasonable projected 
operating expenditures (OPEX). This CAP EX is based on an 
independent review by our technical expert as well as published 
information on other similar generation facilities. 

• TCEhas a much higher proposed CAPEX of $540 million. TCE 
could not satisfactorily explain why its CAPEX was so high. 

• TCE's $540 million CAPEX estimate translated into an NRR of 
$16,900/MW-month. This is slightly below the OGS NRR of 
$17,277/MW-month, which was roughly a $1 billion projected 
CAP EX. 

• The OPA believes that the TCE NRR is far too high for a plant that is 
much smaller in size, even when factoring in the anticipated 
financial value of the OGS 

3 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO~ 
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Net Revenue Requirement - Target Costing 

• In order to mitigate the CAP EX risk we proposed to TCE that we 
target cost the CAPEX, where the OPA and TCE would share 
equally on any CAP EX increases above or decreases below the 
target CAPEX (gain share/pain share). The final NRR would then be 
adjusted upwards or downwards depending on final shares based 
on the actual CAPEX. 

• A target cost mechanism with gain share/pain share provides both 
TCE and the OPA with an incentive to bring the project in below the 
target CAPEX. 

• The target costing approach is commonly used in the energy and 
infrastructure industries to provide an incentive to both sides to 
minimize CAPEX. We understand that TCE has used target costing 
itself and is consequently familiar with the concept. 

4 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO·'· 
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Net Revenue Requirement 

NRR Comparison 
•Plant NRR !!I Fixed GD&M-Portion •Connection-Adder 

20,000 I ~·PRIVILIGEDAND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*~ I 

-

18,750 

17,500 

16,250 

15,000 

~13,750 .... 
~ 12,500 

~ 11,250 

z 1 0 000 4----,l -' 8,750 +c··-'--"CJ 

7,500 

6,250 

5,000 +-~ 
- -SWGTA[20-Year] NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year OPA-Count~r [25Near]·· · 

Eqv.] 
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Annual Payments Based on NRR 

6 

fNTD: Insert slide showing annual$ payments based on 
NRR and state assumptions I 
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Contract Term 

• OPA contracts typically have 20-year terms. 

• A longer term allows for CAP EX to be recovered over a 
longer period of time, which reduces the NRR. 

• TCE had asked for a 30 year term .. This would set a 
precedent for gas-fired generation contracts for the OPA. 

7 
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Contract Term 

• The OPA proposed a 25-year term. 

• In analyzing the TCE numbers it looked to us as if TCE 
were actually using a 20-year time horizon for recovering 
its costs. 

• Portlands Energy Centre has an option for an additional 
five years on the 20-year term to make the contract have 
a 25-year term. 

8 
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Contract Capacity 

• The Long-term Energy Plan ("L TEP") indicates the need 
for a peaking generation facility in the Kitchener­
Waterloo-Cambridge area. 

• PSP has indicated that at least 450 MW of summer 
peaking capacity is required. 

• The OPA proposed an average 500 MW of Contract 
· Capacity to provide additional system flexibility in the 

summer months and to reduce the NRR on per MW 
basis. 

9 
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Contract Capacity 

• The 500 MW we proposed is an average annual 
. Contract Capacity. 

• The nameplate capacity the GT units TCE proposes to 
use is 540 MW. 

• We have given TCE the flexibility to nominate seasonal 
Contract Capacities for the purposes of imputing 
revenue and performing capacity check tests. 

10 
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OGS Sunk Costs 

• TCE has claimed $37 million in OGS Sunk Costs. 

• The OPA has the Ministry of Finance auditing these 
costs. 

• We proposed to include the amount of OGS Sunk Costs 
in the NRR provided the costs were reasonable and 
substantiated. 

ONTARIO~ 
POWERAUTHORI'n' -



Interconnection Costs 

• The OPA proposed to pay for the gas and electrical 
interconnection costs on a cost-recovery basis. 

• This is done on some other OPA contracts. 

• Paying on a cost-recovery basis, i.e., a pass-through 
cost to the OPA is cheapest for the ratepayer since there 
is no opportunity to charge an additional risk premium on 
top of the actual cost. 

• The interconnection costs are estimated at about $100 
million 

2!Jea!9~ 



Approvals and Permitting Risk Mitigation 

• TCE had proposed to the OPA that it be protected from 
all permitting and approvals risk. 

• This basically puts the OPA in the developer role, a role 
in which we are not comfortable. 

• As a compromise, we proposed to approach the 
government to have it provide a Planning Act approvals 
exemption, similar to what had been done for the York 
Energy centre project. 

ONTARIO~ 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of he Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. [NTD: How 
else to mitigate?] 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1(a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 

• 



Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Ontario Water Resources Act Approvals Ministry of the Environment Exempting regulation. 

Ontario Energy Board Act Approvals, Ontario Energy Board Exempting regulation under s. 127(1)(f) of I 

e.g., leave to construct for a gas line or an the Act can exempt a party from any i 

electricity transmission line provisions of the Act. . 
I 

Property Rights There is no express statutory authority to 
' 

" expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government-
related agency 

Municipal Act Ministry of Municipal Affairs and Section 451.1 (1) allows for a regulation to 
Municipal By-Laws e.g., PM2.5 enacted Housing/Ministry of the impose limits on municipal powers, however, 
pursuant to s. 10 an s. 11 of the Act. Environment the regulation is deemed to be revoked after 

18 months. Legislation might be require~ to .. 
permanently override a municipal by-law. · 

- - --· ---------· ---- -·- - - - - -- - - - -
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TCE Response to OPA Counter-Proposal 

• TCE has indicated that it does not accept the OPA 
counter -proposal. 

• TCE believes that the financial offering by the OPA is too 
low and that there isn't sufficient compensation for it to 
recover its CAPEX and the anticipated financial value of 
the OGS contract. 

2!.1'.!!!!!!~ 
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Aleksandar Kojic 

From: 
Sent: 

Leonard Griffiths [GriffithsL@bennettjones.com] 
April3, 2011 8:13PM 

To: Michael Killeavy 
Subject: Re: TCE Matter- BOD Presentation for 6 April 2011 ... 

Sorry, just back in range- will open tomorrow and contact you. Len 
This message is sent from my blackberry, and thus may contain inadvertent typos. Len Griffiths 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.cal 
Sent: Saturday, April 02, 2011 10:50 AM 
To: Leonard Griffiths 
C:c: Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan 
<Deborah.Langelaan@powerauthority.on.ca> 
Subject: TCE Matter - BOD Presentation for 6 April 2011 ... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Len, 

Attached is a presentation that we have prepared to inform our Board of the ongoing discussions with TransCanada Energy about the 
cancellation of the Oakville GS. Towards the end of the presentation I have a few tables that set out the permitting and approvals 
risks. Could you please review the presentation with a view to advising on whether the tables capture and explain how to mitigate the 
various risks? I will make my self available Monday to discuss this with you if you wish. 

Thank you, 
Michael 

Michae!Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H I Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication, 
e-mail communications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail, we will not take any additional security measures 
(such as encryption) unless specifically requested. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 3, 2011 8:21 PM 
'Griffithsl@bennettjones.com' 

Subject: Re: TCE Matter- BOD Presentation for 6 April 2011 ... 

Great! Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Leonard Griffiths [mailto:Griffithsl@bennettiones.coml 
Sent: Sunday, April 03, 2011 08:13PM 
To: Michael Killeavy 
Subject: Re: TCE Matter- BOD Presentation for 6 April 2011 ... 

Sorry, just back in range- will open tomorrow and contact you. Len 
This message is sent from my blackberry, and thus may contain inadvertent typos. Len Griffiths 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Saturday, April 02, 2011 10:50 AM 
To: Leonard Griffiths 
Cc: Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan 
<Deborah.Lanqelaan@powerauthority.on.ca> 
Subject: TCE Matter - BOD Presentation for 6 April 2011 ... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Len, 

Attached is a presentation that we have prepared to inform our Board of the ongoing discussions with TransCaoada Energy about the 
caoce!lation of the Oakville GS. Towards the end of the presentation I have a few tables that set out the permitting aod approvals 
risks. Could you please review the presentation with a view to advising on whether the tables capture aod explain how to mitigate the 
various risks? I will make my self available Monday to discuss this with you if you wish. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Maoagement 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH I T1 

1 



416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication:, 
e-mail communications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail, we will not take any additional security measures 
(such as encryption) unless specifically requested. 
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Aleksandar Kojic 

From: 
Sent: 

Leonard Griffiths [GriffithsL@bennettjones.com] 
April 5, 2011 4:06 PM 

To: Michael Killeavy 
Cc: Leonard Griffiths 
Subject: 
Attachments: 

RE: TCE Matter - BOD Presentation for 6 April 2011 - privileged and confidential 
OPA Permitting Risks and Mitigation.DOCX 

As discussed, we have considered the 3 slides related to potential approvals risk and mitigation strategies. Our 
questions/suggestions/advice is included in track changes, attached. 

We have not involved "pure" municipal counsel for this, which would be needed to dig deeper into the municipal issues. 

We have not addressed First Nations issues, which would arise under any environmental assessment, as well as 
pursuant to the governments' consultation obligations that may arise. 

Our strong advice is to work as much as possible, as early and often as possible, with key stakeholders to get ahead of 
any issues. It is essential to be proactive, and ensure that we can provide politicians and regulators with the support 
and evidence they need to prevent any successful challenge to the approvals process, whether at the EA stage or for the 
technical approvals (air, waste, water). Pre consultation and consultation will be critical, with municipal officials, 
Ontario agencies, First Nations, and local communities. It is inevitable that there will be some opposition regardless of 
which site or sites are being considered. 

Need to discuss strategy with respect to the EA process- whether to use environmental review, and whether to include 
more than one potential site. Or whether to voluntarily conduct an individual EA. Much depends on timing, costs and 
level of support/opposition. 

Happy to discuss these matters, at your convenience. I have not copied this to others at the OPA, such as Mike Lyle, 
Ziyaad Mia, Susan Kennedy and Deborah Lange Ia an, which I leave for you. thx. len. 

Len Griffiths 

liLfBenneH T 416 777 7473 f F 416 8631716/ E qrifflthsl@bennettjones.com 
doneSw. Suite 3400, 1 First Canadian Place I P.O. Box 130 /Toronto, Ontario MSX 1A4 

From: Michael Kil/eavy [mailto:Michaei.Kil/eaw@oowerauthority.on.cal 
Sent: 03 April 2011 8:21 PM 
To: Leonard Griffiths 
Subject: Re: TCE Matter- BOD Presentation for 6 April 2011 ... 

Great! Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

1 



416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Michael Kllleavy [mailto:Michaei.Killeaw@powerauthority.on.cal 
Sent: Saturday, April 02, 2011 10:50 AM 
To: Leonard Griffiths 
Cc: Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan 
<Deborah.Langelaan@powerauthority.on.ca> 
Subject: TCE Matter - BOD Presentation for 6 April 2011 .•• 

*** PRNILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Len, 

Attached is a presentation that we have prepared to inform our Board of the ongoing discussions with TransCanada Energy about the 
cancellation of the Oakville GS. Towards the end of the presentation I have a few tables that set out the permitting and approvals 
risks. Could you please review the presentation with a view to advising on whether the tables capture and explain how to mitigate the 
various risks? I will make my self available Monday to discuss this with you if you wish. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1 Tl 
4!6-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@oowerauthority.on.ca 

The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication, 
e-mail communications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail, we will not take any additional security measures 
(such as encryption) unless specifically requested. 

The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication, 
e-mail communications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
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notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail, we will not take any additional security measures 
(such as encryption) unless specifically requested. 
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TCE had proposed to the OP A that it be protected from all permitting and approvals risk. 
;;-. .'_,:: 

. .::- ''. 
_• _'fhis-Approvals are typically obtained by the developer. and as such are typically part of . ,:.·cc···c:'''-"---"-'""'"-"""''-'-'""-"'-'=-"---

the business risk that a developer assumes•-----~-------------------------·----·---··--------------------------:/H Formatted: English (U.S.) 
-- .,, . --·; ._·_· .. _-_:_, •. · ......... -.-:-..•. ·.•_:' . "· . •-',·: ''-:,:-,.;·::- -_ ,. '.- . . -. 

If the OPA were to take on this risk, it would basically puts the OPA in the developer · .. > 
role, a rele ia whish we are Hat eemfortahlewhich has ramifications. including: __ :.-•{ Formatted: English (U.S.) .. ________________ ._,. __ ~---- --- "···---------- -·-.-"'"• 

The OPA would assume all risks related to obtaining acceptable approvals. and as+::\H F~rmatted 
such would need to be heavily involved in the approvals process to manage the ... _ ·_··"·"'::"'.:,:::,:::,:::;~-,.._ ,-,-~,..,---_j 
risks ............ _ ....... _____ ....................... ______ --------- ____________________ .. ___ --··-- _ --------·· -~:~-t~-~--~ Forma~~~ ;ngl!_sh (U.S.) 
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inh ad

1
dditithon to i~creasing the _OPAal's costs, this would ex1po~e the OPA to all risks , •(, : , , < , 

s ou e prOTect not rece1ve I necessarv approva s m an acceptable form . ,.. . .. _ _ _ . _.- .. .- .:~ .. " · 
fNQTE- _f?D_~~~ ~u-~~~~~s sid~ ~h_is ~_ay_~e -~-~~-~~~~!Y ~~~- S:C?Cep~_~bl~ __ i~--~!'~_er -~;}-'~~:1 Formatted: Font: Bold 
to address the OGS situation, and to alleviate concerns that TCE may have; ·:·/,.·','·· .... · --~- ·· ~ · ,·-: · 
however, if the OPA were to take on this risk, this should result in a : · .. )!·· .:·. :··,_. ' · J:·.;:,:: '· '. · 
decreased project cost, including because there would be decreased costs and ' ,· .... - •;:~ :· -.... ·. , __ 
risks for TCE, which would have needed to expend considerably more to ·. ;. ' 
obtain approvals for the OGS, without any guarantee of successl. .. ___________________ ~-~----1 Formatted: English (U.S.) 

.:,:.::;·" -~. .-
The OPA ordinarily would not conduct an environmental assessment of a project · );..; 
including because it is not designated as a "public body" under the EA legislation. and a 
project would be undertaken by a developer. not the OPA or the Province; in this case. 
the OPA would likely need to conduct the EA. including to manage the risk, which would 
require the OPA to take a very public developer role in the process.._ ________________________________ ... ---1 Formatted: Englis~ (Canada) 

The OPA would need to "enter the arena" in a manner that is tvoically undertaken by 
developers, which would likely result in the OPA losing its ability Cor at least be 
perceived to lose its ability) to be an obiective overseer of the process and the project: 
this could erode public trust and increase the likelihood that the Minister of the 
Environment could elevate an EA for the project from a screening to an individual EA 
!NOTE- it maybe appropriate to conduct an individual EA. anma~, as discussed in ___ .>{ Fo,matted: Font: Sold 

the mitigation strategies below] · 

As a compromise, we proposed to approach the government to have it provide ~f.!t?..'!.Y!!IJ.E._ .. ---·i Formatted: Font: Italic 

Act approvals exemption, similar to what had been done for the York Energy centre 
project. This has political ramifications. and the risks increase with each required 
regulatory intervention. .-----{Formatted: English (U.S.) "·-· .......... -- --------------------- ........................ --------.---- ------------------ . 



Risk Description 

Planning Act Approvals, e.g., 
Interim Control By-Law, Official Plan 
Amendment, Zoning By-Law 
Amendment, etc. 

Municipality passes an official plan 
amendment or by-law, or refuses to 
amend same, which means the 
property could not be used for the 
project based on the official plan 
and zoning designation. 

Owner 

Ministry of 
Municipal Affairs 
and Housing 

Ministry of the 
Environment 

Mitigation 
Strategies 
[NTD- legislative 
only?] 
Exempting regulation similar .to . 
that which was done for YEC · ·· 
using s. 62.01(1) of the 
Planning Act. 

[NTD- this lllaybe too deep, .. · 1 Formatted• Font: Bold 

into the weeds- may prefer 
to indicate that "In addition, . . . 
may result in requirement to . 
complete an individual EA or 
to get an exempting 
regulation under the EA Act] 
[The exempting regulation 
would likely require meeting 
one of the conditions in clause 
62.01 (1) (a) of the Planning 
Act: (i) obtaining approval 
under Part II (Individual EAl or . 
11.1 (Class EA- not applicable)· 
of the EAAct; in short. the -
Screening Process exempts a 
proJect from Part II, which 
arguably means that it is not 
approved under Part II: Ciil a 
harmonization order under s. 
3.1 (not applicable) or a 
declaration under s. 3.2 
(Cabinet approval required to 
declare the legislation does not 
apply to a matter): or (iii) an 
exempting regulation under the 
EAAct. 

[Minister's Zoning Order?] 



Development Charges Act 
charges levied 

[Cambridge by-law 90-091 

Unreasonable/excessive charges 
are levied. 

Building Code Act Permits to 
Demolish or Construct 

(s. 8 of the Building Code Act) 

Municipality (Chief Building Official) 
refuses to issue a demolition or 
building permit. 

Environmental Assessment Act 

Ontario 

Environmental Screening Process 

Screening EA (or Environmental 
Review) is conducted, and is 
successfully challenged, which 
results in elevation to an Individual 
EA. Individual EA is not approved 
by the Minister of Environment. 

Ministry of 
Municipal Affairs 
and Housing 

Ministry of 
Municipal Affairs 
and Housing 

Municipal Chief 
Building Official 

Ministry of the 
Environment 

There is no power to 
developer, but regulation ""ric:·· I 
be passed to influence 
factors used. [NTD: How . 
to mitigate? Without seeking ·• ·. · 
regulation to qualify the 
charges that can be levied- .... 
provide reasonable reserve to 
satisfy development charge] · ·' · 

Exempting regulation can be 
enacted under s. 34(1S) 19. of 
the Building Code Act. 

properly completed by 
qualified individuals. If the 
municipality refuses to issue a· 
permit. application can be 
made for mandamus, to have 
the court order the municipality 
to issue the permit.] 

Exempting regulation under 
Part !¥-VI of the EA Act 
(exempt person or undertaking 
from the EAAct or the 
regulations, and impose 
conditions). 

Without seeking exemption: 

Conduct Environmental 
Review, and ensure the 
relevant provincial agencies 
are involved and "on side" to 
prevent a challenge. 

\'-

.:. ,--. 



Federal 

If require any federal approval. such 
as permit under the Fisheries Act (in 
short. to interfere with fish or fish 
habitat). Environmental 
Assessment. Comprensive Study 

Federal 
Department of 
Fisheries and 
Oceans 

Environment 
Canada 

Consider conducting a ..... 
"focused" Individual EA. on a ' 
voluntary basis. Key issue wilL: 
be approval of terms of ..• 
reference. which would need ·)'· 
to exclude the need to · .• ,. 
consider alternative sites 
(beyond that being proposed) · 
and alternative methods. 

Very limited ability to make an . 
exempting regulation. 

Without seeking an exemption; 
consider harmonizing 
provincial and federal EA 

would be needed.------------·-------------·· --·---··---------------------· _processes. ___________________________ .>· 

Environmental Protection Act Ministry of the 
Environment 

Certificates of Approval- emissions 
to atmosphere (air) (s. 91: 
potentially waste management (Part 
Yl. 

Ontario Water Resources Act 

Approvals-sewage works (s. 53}, 
Qotential\y water taking (s. 34) 

Ontario Energy Board Act 
Approvals, e.g., leave to construct for 
a gas line or an electricity 
transmission line 

Ministry of the 
Environment 

Ontario Energy 
Board 

Exempting regulation under s. 
175.1 (a) of the Act and/or a 
regulation to issue a C of A 
under s. 175.1 (f) of the Act 

Wtthout seeking an exemption. 
complete EA and work with 
MOE to ensure no issues for 
11technical" approvals. 

Sewage works- exceQtions for··· 
draining into municipal sanitary 
works or system that is subject 
to the Building Code Act. 

. 

Potential for E~xempting 
regulation. 

Exempting regulation under s ... 
127(1)(1) of the Act can exempt 
a party from any provisions of 
the Act. 

Formatted: Font: 12 pt, Font color: 
Black1 English (Canada), Kern at 12 pt 
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Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5/PM 
10, or other similar by-law that is 
considered necessary or desirable 
for the public, including a by-law that 
addresses the economic, social and 
environmental well-being of the 
municipality or the health, safety and 
well-being of persons, enacted 
pursuant to s. 1 0 ang s. 11 of the Act. 

Municipality passes a by-law that 
imposes restrictions or conditions 
that would delay or prevent the 
project from proceeding. 

Ministry of 
Municipal Affairs 
and Housing 

/Ministry of the 
Environment 

Ministry of Health 

There is no express . 
authority to expropriate land : 
for a generation facility. 
Section 8(4) of the Ministry 
Government Services Act 
provides for expropriation for ~i' · 
government-related agency. P/ 
regulation under s. 20(d) of · 
that same Act would be 
required to make the OPA a 
government-related agency 

Section 451. 1 ( 1) allows for a 
regulation, where it is 
necessary or desirable in the 
provincial interest, to impose · 
limits on municipal powers;, · · 
however, the regulation is 
deemed to be revoked after 18 
months, and it cannot be 
extended or renewed, or 
replaced with a regulation of 
similar effect. be!)islatisA A 
statutory amendment might be 
required to permanently 
override a municipal by-law. 

Without seeking legislative 
changes, work with 
municipality to get comfort that 
such a by-law would not be 
imposed. If it were proposed 
or passed, would need to 
challenge any by-law that is 
intended to delay or stop the 
project. 





Aleksandar Kojic 

From: 
Sent: 

Catherine Forster 
Apri111, 2011 12:40 PM 

To: 
Cc: 

Michael Killeavy; Deborah Langelaan 
JoAnne Butler 

· Subject: 
Attachments: 

RE: Email Response from Alex Pourbaix 
PEC, Halton Hills and BP v2.xlsx 

Sensitivity: Confidential 

Hi Michael, 

Please find attached the numbers you requested. This spreadsheet contains the settlement information in addition to 
the revenues as reported in their financial statements. Maggie is in the office this afternoon if you have any questions 
about the settlement payments. · 

Thanks, 

Catherine 

From: Michael Killeavy 
Sent: Wednesday, April 06, 2011 6:51PM 
To: Catherine Forster; Deborah Langelaan 
Cc: JoAnne Butler 
Subject: Fw: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Cath and Deb, 

Cath, can you please do a summary of our payments to TransCanada Energy for: PEC (1/2 is TCE); Halton Hills; and Bruce 
Power (1/2 is TCE)? Can you please do it for the last three years? 

Deb, can you get Ronak to go through the TC financials to segregate out and summarize energy business revenue, too? 

I'll check the lobbyist registry tonight. 

I'm lecturing at Osgoode Hall Law School tomorrow, but I'll be in BlackBerry contact all day. 

Sorry to dump this on you. 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
116-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Brett Baker 
Sent: Wednesday, April 06, 2011 06:43 PM 
To: JoAnne Butler; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix 

Hi all, 

After speaking with Colin, a couple of small follow up items ... might we check the Lobbyist Registry and see who is on 
for TC (MacNaughton, Silver, Bird, other ... ) and get a better sense from their financials as to the amount of revenue · 
they make from their energy investments in Ontario v. the project/legal amounts for OGS? 

Me rei, brett. 

From: JoAnne Butler 
Sent: April 6, 201112:08 PM 
To: Brett Baker; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Yes, we will handle ... 

JCB 

From: Brett Baker 
Sent: Wednesday, April 06, 2011 12:04 PM 
To: Kristin Jenkins; JoAnne Butler; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix · 

Further to my discussion with Michael, the Board will need a "note" updating them, giving them a sense of the options 
going forward, inclusive of the litigation process .. and a draft response for Colin or Jim to send to Alex for day's end ... 
Make sense? 

From: Kristin Jenkins 
Sent: April 6, 201111:51 AM 
To: JoAnne Butler; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Are you drafting a response? 

From: JoAnne Butler 
Sent: Wednesday, April 06, 201111:27 AM 

-----------------·-----· 

To: Irene Mauricette; Michael Lyle; Michael Killeavy; Kristin Jenkins; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
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Subject: Re: Email Response from Alex Pourbaix 

We will discuss this internally this aft and be prepared to talk to the Board about this at five. It is very timely. That will 
still give us time to respond to Alex by their end of day. 

I certainly know what my initial reaction is ... 

JCB 

From: Irene Mauricette 
Sent: Wednesday, April 06, 2011 11:20 AM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Kristin Jenkins 
Cc: Brett Baker 
Subject: FW: Email Response from Alex Pourbaix 

FYI .... deadline for response end of day today ..... 

From: Linda Lee [mailto:linda_lee@transcanada.com] On Behalf Of Alex Pourbaix 
Sent: April 6, 201110:31 AM 
To: Colin Andersen 
Subject: Email Response from Alex Pourbaix 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin, 

Thank you for your email. I appreciate your invitation to continue discussions between our respective teams. 
However, I think we have to acknowledge that after six months of discussions, the size of the gap between us is 
too large for the teams to bridge. 

TransCanada tabled a proposal with the OPA that is technically achievable (including the seasonally adjusted 
capacities), offers the OPA a lower NRRpayment than the one they were obligated to pay under the SW-GTA 

. contract, and contained a $125 million concession on TransCanada' s anticipated value under that contract. 
Finally, our proposal offered the OP A the full benefit of any capital cost reductions identified during the 
development of the project. Simply put, we want to build the less expensive, smaller, more responsive power 
plant required in your Long Term Energy Plan instead of taking legal action to recover our costs and damages 
from the SW-GTA project cancelled by the Minister. 

Your team's counter-proposal is not technically achievable, provides for a negative value for TransCanada, 
strips TransCanada of our ability to recover reasonable damages including the anticipated value of the SW­
GTA contract in the event that permitting is not achievable and seeks to have TransCanada provide a 4% loan 
for 25 years to the OPA for TransCanada's sunk costs on the Oakville project. 

Trans Canada stands behind its proposal sent to the OP A several weeks ago. We are prepared to work with the 
OP A or the govermnent directly to finalize that agreement. Our proposal represents a reasonable and 
achievable compromise for the unilateral cancellation of our SW-GTA project that avoids a much more costly 
litigation. 

Please let me know by the end of the day today whether the OP A accepts our proposal or whether we will have 
to pursue other means to recover our costs and damages referenced in your letter confirming cancellation of the 
SW-GTA project. 

3 



Regards, 

Alex Pourbaix 
President, Energy & Oil Pipelines 

Linda Lee 
Executive Assistant 
TransCanada 
450 ~ 1 Street, SW 
Calgary, AB T2P 5H1 
Ph: (403) 920-2106 

'" (403) 920-2410 

This electronic message and any attached documents are intended only for the named addressee(s). ·This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Portlands 

Bruce Power 

Bruce A 





Revenue of TransCanada 

Eastern Power 
Generation 

Fuel Type %of Total 
Capacity (MW) 

Halton Hills {ON) 683 NG 35% 
Becancour {PQ) 550 NG 28% 
Cartier Wind {PQ) 3fj5 Wind 19% 
Portlands Energy (ON) 275 NG 14% 
Grandview (NB) 90 NG 5% 
Total 1963 100% 

Year ended Dec 31 [$M] 2010 2009 2008 

Revenues 

Eastern Power $ 330 $ 281 $ 175 

Bruce Power $ 862 $ 883 $ 785 

Total $ 1,192 $ 1,164 $ 960 

Year ended Dec 31 [$M] 2010 2009 2008 

TCE Ontario Revenues 

Halton Hills $ 115 $ $ 
Portland Energy $ 46 $ 39 $ 
Bruce $ 862 $ 883 $ 785 

Total $ 1,023 $ 922 $ 785 





Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April 14, 2011 10:53 AM 

To: Michael Killeavy 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
RE: TCE Matter- Arbitration and Mediation [Privileged and Confidential] 

Attachments: Letter to counsel for TCE 20447708_1.doc 

Michael, 

Attached for your review is a draft letter to counsel for TCE regarding mediation. 

Regards, 
Paul 

Paul Ivanoff 
Partner 

416.862 A223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada .MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 

.To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ..•. 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 



~Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Toronto 

Montreal 

ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

Aprill4, 2011 

SENT BY FACSIMILE AND EMAIL 

OSLER 

Paul Ivanoff 
Direct Dial: 416.862.4223 
Pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. David Lever 
McCarthy Tetrault 
Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto, ON M5K 1E6 

Dear Sir: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

As you know, we are the solicitors for the OP A. 

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen 
of the OPA sent on April 13, 2011. Mr. Pourbaix's email was in response to Mr. 
Andersen's email sent on April12, 2011, in which Mr. Andersen indicated his belief that 
TCE and the OP A would benefit from entering into a mediation process in connection 
with the differences between the parties respecting the Contract and the potential 
development of a simple cycle natural gas-frred power generation project in the 
Cambridge area. 

Mr. Andersen's request to Mr. Pourbaix was made in good faith and in an effort to work 
together with TCE to negotiate the definitive form of an agreement in respect of the 
development of a power generation project in the Cambridge area As you know, the 
parties entered into an MOU dated December 21, 2010, in which the parties identified 
that they were working together co-operatively to identifY other generation projects that 
meet Ontario's electricity system needs. The MOU contains obligations requiring both 
TCE and the OPA to engage in good faith negotiations. In that regard, the MOU 
expressly states that "[T]he OPA and TCE agree to work together in good faith to 
negotiate the definitive form of an agreement (the "Definitive Agreement") in respect of 
the Potential Project, or an alternative project agreed to by the OPA and TCE." 

Mr. Andersen's request that the parties continue their negotiations in a mediated process 
is consistent with the parties' express obligations under the MOU respecting good faith 
negotiations. A mediated process would allow the parties to advance negotiations on 

LEGAL_l:20447708.1 
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certain key issues including those respecting CAPEX estimates and TCE's alleged 
damages. Rejecting, outright, the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation and is 
inconsistent with TCE's obligations under the MOU. We note that these obligations 
continue through to June 30, 2011, as stated in the MOU. 

Our client expects that your client will meet its obligations under the MOU. The OP A is 
hopeful that TCE, on reflection, will recognize the benefits of participating in 
negotiations with the assistance of a mediator, and that TCE will take all steps necessary 
to comply with its obligations relating to good faith negotiations as set forth in the MOU. 
On behalf of the OP A, we would ask that your client reconsider its position respecting 
mediation. The OP A is hopeful that your client's reconsideration will result in an 
agreement to promptly proceed with mediation to further the negotiations in this regard. 

May we please hear from you at your earliest opportunity. 

Yours very truly, 

Paul Ivanoff 
PI:hi 

c: C. Andersen 
M. Lyle 
S. Kennedy 
D. Langelaan 
R. Sebastiano 

LEGAL_1:20447708.1 



Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April14, 2011 5:17PM 

To: 
Cc: 

Michael Killeavy 

Subject: 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
RE: TCE Matter- Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and Ontario Power Authority (the "OPA") dated October 9, 213139 

As you know, the Contract provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt 
Box sa, 1 First Canadian 
Toronto, Ontario, Canada 

osler. com 

LLP 
Place 

MSX l88 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 21311 4:513 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

are being asked to: 

1 
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1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
·counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de·le divulguer sans autorisation. 

******************************************************************** 

,., 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April14, 2011 5:18PM 
'Pivanoff@osler.com' 

Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; 'RSebastiano@osler.com' 
Re: TCE Matter- Arbitration .... [Privileged and Confidential] 

Thanks for the quick turnaround. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 14, 2011 05:17 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter- Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and Ontario Power Authority (the "OPA") dated October 9, .2009 

---

As you know, the Contr;;,ct provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

1 



416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box Se, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2e11 4:5e PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ••.. 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6B71 (fax) 
416-52B-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April14, 2011 7:44PM 

To: Michael Lyle; Susan Kennedy 
Cc: 
Subject: 

JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 

Attachments: v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC 

Mike and Susan, 

Attached please find a draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, HOskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:lario, Canada M5X 188 

*******""************************************************************ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de Je divulguer sans autorisation. 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the day of , 2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONT ARlO") 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. · -eooperationin-such a joint defence effort-will· necessarily-·involve the ·exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 

LEGAL _I :20420450.3 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defmed below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, co11sultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and sununaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL_! :20420450.3 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture or other legal 
entity that is a direct or indirect parent or subsidiary of such Party or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity, whether through the ownership of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE' s behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. 

4. 

5. 

6. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

. . _(i) __ an:_no_UntS)Jl_ded .to,cd_o_uoJ_and_shalLnot_cons1i:tut~a_waiyer._in_w.hokor in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
' 

13. 

twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 
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14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach ofthis Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
-follows:----------------------- -- -- -------- -- --- - --- ------------

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WI1NESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL _1 :20420450.3 

ONTARIO POWER AUTHORITY 

By:. __________________ __ 

Name: __________________ _ 

Title:. _________________ __ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: ________ _ 

Name: __________________ _ 

Title: __________________ __ 



I 

I 

I 

I 

I 

I 

I 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
Apri114, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
OPA- TCE [Privileged and Confidential] 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Apri114, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC 

Attached please find a draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place r!:j""· ~"'" ·~ '" 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

TillS AGREEMENT is effective as of the day of , 2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONT ARlO") 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. · Cooperatiofi in such--a join:cdefence-effoft Wi:llnecessarilTifivolve-tlfe exchan.geof -
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OP A and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

I. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture or other legal 
entity that is a direct or indirect parent or subsidiary of such Party or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity, whether through the ownership of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. 

4. 

5. 

6. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date . 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

_ - (i) -. are_not intended_to, do noLand_shall_noLconstitute a:_waiver in-whole-or in · 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 

LEGAL _1 :20420450.3 



-4-

law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 
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14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall retnm to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 

· follows: - · · ····· ·· · ·· - · · ·· - ·· · · · · - - · · ·· · · ·· • · ·· ·· ··· · - ·· · · ·· 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H lTl 
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E-Mail: michael.ly1e@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL_! :20420450.3 

ONTARIO POWER AUTHORITY 

By: _________ _ 

Name: _________ _ 

Title: _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name: -----------------

Title:. _________ __ 





Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 15, 2011 10:38 AM 
JoAnne Butler 

Attachments: Draft Offer to Engage in Arbitration 14 Apr 2011.pdf; TCE Response to Mediation.pdf 

As requested. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 {FAX) 
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Michael Killeavy 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April 14, 2011 5:17 PM 

To: Michael Killeavy 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
RE: TCE Matter -Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and Ontario Power Authority (the "OPA") dated October 9; 213139 

As you know, the Contract provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 513, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 21311 4:513 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 
1 



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca · 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April15, 2011 2:30 PM 

To: 
Cc: 

Michael Killeavy; Susan Kennedy 
Sebastiana, Rocco 

Subject: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April 15, 2011 20455701_1.doc 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 1 88 

********************"'************"'********************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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[ONT ARlO POWER AUTHORITY LETTERHEAD] 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450-1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of Aprill3, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the. OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April15, 2011 2:30 PM 

To: 
Cc: 

Michael Killeavy; Susan Kennedy 
Sebastiane, Rocco 

Subject: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April 15, 2011 20455701_1.doc 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:r ~,.,. ·~ ,M 

***"*************"***********"************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi9, confidential et 
soumis a des droits d'auteur. II est interdit de J'utiliser au 
de le divulguer sans autorisation. 

*************'"'***************************************************** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

Aprill5, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

- - -
The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations arid reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAI:-_1:20455701.1 



Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April15, 2011 2:45PM 

To: Michael Lyle; Deborah Langelaan 
Cc: 
Subject: 

Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April15, 2011 20455701_1.doc 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

[] 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
piv~noff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada MSX 1 BB 

From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

EJ 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1 88 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
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2 



""d 
Cl) 
bD 
Cl) 

.,........j 

·~ > 
·~ 
~ 

~ 
--------

~ 

[ONTARIO POWER AUTHORITY LETTERHEAD] 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and ICE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: ChiefExecutive Officer 

LEGAL_! :20455701.1 



Aleksandar Kojic 

From: Michael Lyle 
Sent: April 15, 2011 2:50 PM 
To: 
Subject: 

Susan Kennedy; Michael Killeavy; Deborah Langelaan 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 15, 2011 20455701_1.doc 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with 
Paul and then quickly loop JoAnne and Kristin in before sending to Colin. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 15, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
Cc: Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
Subject: FW: OPA- TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
_PauLivanoff __ -

- Parthe( 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

EJario, Canada M5X 188 
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From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

LJ 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~aria, Canada MSX 188 

"***************-*****'""***************************************** 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi9, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

2 



'U 
a; 
bO 
a; 
~ 

·~ > 
·~ 
~ 

~ 

[ONTARIO POWER AUTHORITY LETTERHEAD] 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identity other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OP A's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

-------- -- ----------------

~ 
The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_! :20455701.1 



Aleksandar Kojic 

From: Michael Lyle 
Sent: April 15, 2011 4:20 PM 
To: 'Sean.Mullin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca'; 'James 

Hinds' 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan 

Kennedy; Deborah Langelaan 
Subject: TCE 
Attachments: 20455701_2.doc 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from diSclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with ICE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and ICE's alleged damages. It would also permit a 
process whereby ICE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. ICE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. > • ~ The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 

~ negotiations with the assistance of a mediator. We believe that ICE should take all steps 
f""\ _ necessary to comply with its obligations relating to good faith negotiations and reconsider its 
~ position respecting mediation. We continue to be prepared to proceed promptly with a mediation 

- ----- --- -to-further:the negotiations andwereiteratecour request to you-in that regard;-- ----- - -- c _ 

~ As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 
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Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_1:20455701.2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Sebastiana, Rocco [RSebastiano@osler.com] 
April 18, 2011 7:33 PM 
Michael Killeavy; JoAnne Butler 

Subject: 
Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Attachments: 

Michael and JoAnne, 

#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20297127v8_LEGAL_1_- Draft Response to A Pourbaix Letter with Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 

.sunkwsts; (ii)_prudeotJy.incuued ~xpendituces on_tbe.Kc_w peaking plant; and,.(iii) the financial value of. 
th-e OGScontracf. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

1 



Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

"*****"**********************************'"************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

- Ifthis-did notoccill:and-tlie-de!ay inthe issuailceorsuch -P7anning Ac{ approvals -caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_l:20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. · 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract. Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_l:2046S379.l 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20465379.1 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of (250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a rrurnmum of [500 MW] at 35 °C under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N -2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 

. and CO. 

(c) - ----The-Replacement Contract will require that thfn!mission limits forNOxcand -co 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

.·· .... 
Net Revenue Requirenient $14,922 I MW-month 

. . ··· .... 
.. 

Net Revenue ' 20% 
Requirement Indexing 
Factor 

. 
' 

AunuaiAverage Contract 481MW 
Capacity . 

. 

. .. ·.' 

Nameplate Cap~city 
.· 

!•JMW 
' . ' 

'·' 
' 

.· 

~tart-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

. 
. 

Start-Up Maintenance Cost $30,000/start-up 
.. 

O&MCosts $0.89/MWh 
. 

OR Cost $0.50/MWh 

' . . ·· Season 1 Season 2 Season 3 Season 4 
'. 

Contract Heat Rate IOA2 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HIN) (HIN) (HIN) (HIN) 
. .. 

. . 

Contract CaJ!acitv . !•JMW !•JMW !•JMW !•JMW 
. N.9te~ Su])ject to S_chedu.le __ ------ --- -------- ------------------ --------- ---- - - - -------

-"A"'TCEcm'aererffiine :-'-
.....;_ -~·-C,:-' 0; ~-,0 , --,"-- - • r-'-'"-'-.-- -, 0 ,•- -c --- --- --
Seasonal Contract 
Capacities so. long as. the 
AACCis 500 MW. ·. 

10n0RCC OMW OMW OMW OMW 
•. 

' 

Contract RamJ! Rate 
' 

37.8 35.8 33.0 35.2 
MW/minute MW/minute MW/minute MW/minute 

' 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share = (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this Jetter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: Mf .. RCH 28,APRIL 18. 2011, 4,Z:;w15 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

We are writing te yen in respense te yeur letter te Galin A-ndersen, Eiateel lV{areh lQ, 2Qll. As 
stated in Colin's October 7, 20 I 0 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to ·the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner,er 
if they are net issueel in a timely manner, that sa lang as the Replaeement Pr<J:ieet has eeen 
appreveel UHEier Part ILer Part II. l. efthe Ew:iFenmenfalAs-ses-smelitAet er is the su!Jj eet ef 
(i) an BrEier ~miaer seefiefi 3.1 ar· a Eleelamtien uneler seetlen 3.i ef that Aet, er (ii) an 
eJ<empting regulatien maele uneler that Aet, sueh PlBnningAet apprevals Eie net imj'leEie the 
Eievelej'lment efthe Re13laeement Prajeet. . 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would be 
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of 
a corresponding increase in the Net Revenue Requirement (NRR). 



-2-

In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a termination amount eEJual topayment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the Oakville Generating 
Station, provided however- that such total amount shall not exceed $37,QQQ,QQQ 
fllus37.000.000. (ii) fifty J3ereem ofthe total amount of the verified, non-recoverable sunk 
costs (net of any residual value) assoeiatea wiHmrudently incurred in the development of 
the Replacement Project. TC£ would ee solely !'esJ3onsiele fer all oilier J3effilits ana 
apJ3rO';als reEJuirea fer the ReJ3laeemem Projeet; saejeet to the standard Foree Majeare 
J3rovisions set out in the NYR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total ofthe verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by !0.000 012 681 
31 multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OP A. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OP A and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A" TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

rNTD: In light of the change to the AACC to 481 MW. should the capacity figures in (a). (b) 
and (cl below also be revised to reflect ICE's comments abont the capabilities of the 
CTG's?! 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of !250 MWl at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum ofL500 MWl at 35 °C underN-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than !480 MW!; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

-~L- The Replacement Contract will require that the emission limits for NOx and CO be 
(i)Tncoiilorated lilto i:he R.eplacemenTPro]ect'scEilvironmentafR.eviewR.e!Jort or -

(d) 

its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501 GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [ •J MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B" --FINANCIAL PARAMETERS 

_.•- ,, , " 
•• 

Net Revenue Requirement . " -·- $H;SOO~/MW-month 
-

".-· .·-_-, . 
Net Revenue· 20% 
Requirement Indexing 
Factor 
--·.- --· 

·-, _-

Annual Average Contract : §00481 MW 
Cap11city _· · 

". 
Nameplat~ Capacity I•JMW . , " , 

.· 

Staff-Up Gas for tb~ 
Contract Facility 

. 700 MMBTU/start-up 

; 
.· 

Start-Up Maintenance Cost $30,000/start-up 
, _·, -

" " 

O&MCosts $0.89/MWh 
" ·. 

OR Cost $0.50/MWh 
"_-

I . Season 1 Season 2 Season 3 
._· . ' ,·._ : , . " 

Contract HeatRate ·· 10.42 10.55 10.66 
MMBTU/MWh MMBTUIMWh MMBTU/MWh 

I (HHV) (HHV) (HHV) 

Contract Canaci!Y r•JMW !•JMW I•JMW 
Note:-SubjecttoSchedule 

c: -·;A~,TGE:toaeteriiiifle~-' ~- --------------- ---- --- - -- ·-
-

Seasonal ContraCt -.,. -• - .. ---

Capacities so long ru; the . 
AACC is 500 MW. ·:· 

" 

lOnORCC OMW OMW OMW 
·. 

Contract Ramn Rate 37.8 35.8 33.0 
MW/minute MW/minute MW/minute 

, . ·,-
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Season 4 

10.58 
MMBTU/MWh 

(HHV) 

I•JMW 

-- .. - . ·-· ----

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $375,QQQ,QQQ475.000 000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by !0.000 012 681 ~~ For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
"B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA . 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 

LEGAL_l:~10465372 I 



-2-

Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 





Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 

April19, 201110:00 AM 
'safouh@smsenergy-engineering.com' 

Cc: 
Subject: 

Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
FW: TCE Matter- OPA Second Counter-Proposal .... 

Attachments: #20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20297127v8_LEGAL_1_- Draft Response to A Pourbaix Letter with Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please fmd enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 

__ the chan!Sed.p_arameters. -Lhave.also included a blackline-to the first co_tmterproposal for ease ofreference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, April 18, 2011 4:24PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

1 



There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

******************************************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE§;gi9, confidentiel et 
soumis a des droits d'auteur. Jl est interdit de l'utiliser au 
dele divulguer sans autorisation. 
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DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate ICE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules ICE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate ICE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with ICE for ICE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the fmal 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with ICE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

··········· - Iflliis-aidnot ocelli-ana 1lie-delayiri rlie-issuitiice-of suchJ>larmiiigA.i.Tapprovals Caused 
ICE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and ICE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OP A paid ICE a termination payment which the 
Parties would negotiate in good faith and would compensate ICE for reasonable damages 

LEGAL_l;20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
ainourit of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the defmitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_l:2046SJ79.1 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20465379.1 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the I•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_! :20465379.1 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL _1 :204653 79.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract wi!hequire that the emission limits for NOx and CO · 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



- 3 -

OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vill. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at !•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l:20465319.1 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

. Net Rev.enue }!_equirement .. $ 14,922 I MW-month 
' 

-_ '-_ ...... . 
Net R~venue ·. 20% 
Req11irement I~dexing 

. 

}'actor 
. .. · 

Ann!lal 4-verage Contract 481MW 
Capacity · .. ·. 

. . -- ·~ . -. • . 

Nameplate Capacity I•JMW 
· . 

. . . . . .. 
. 

Start-Up Gas fo~the 700 MMBTU/start-up 
Contract Facility 

StartcUp Mairitenance Cost $30,000/start-up 
. -... . . 

. . . .. 

O&MCosts· $0.89/MWh 
. 

OR Cost $0.50/MWh 

Season 1 Season 2 Season 3 
.. 

Contract Heat Rate 1Q.42 10.55 10.66 
MMBTU/MWh MMBTU/MWh MMBTU/MWh 

' (HHV) (HHV) (HHV) 

.. 
Contract Ca!!ad!J:: ·. 

I•JMW I•JMW I•JMW 
.. .NQt~;~$,\!pje\;!t<J §.sh~dll.l.~ .. - . . . - .... - ------

.. 

·-·"A".'TCE·to11eterm'ine ·-- ·-· 
-

---=--_:"--~-' ..:....--~- ~------'----'---~- __ , __ ,.,_ 
Seas·onal Contract · 
Capacities so long as the 
AACC is 500 MW. 

--. 

lOnORCC OMW OMW OMW 

. -·· 
Contract Rami! Rate 37.8 35.8 33.0 

MW/minute MW/minute MW/minute 
. . ·. 

.· 
. 
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Season 4 

10.58 
MMBTU/MWh 

(HHV) 

I•JMW 
---------- --- --------

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 

LEGAL_l:20465379.1 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_l:20465379.l 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 



DRAFT: l\<lf.RCII28,APRTL 18. 2011, 4,Z:JG15 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

We are ·.voritiag ts yaH in respsase ts ysur letter ts Celia Andersen, dated Marek lQ, 2Qll. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner,er 
if tRey are net issued in a timely manner, fuat se !eng as fue Replaeement Prejeet fias seen 

.. _ .. appre·;edunderPart II erPart ILl effue EmirenmenffilAssessmentAeteristRe sHSjeet sf. 
(i) an erder Hnder seetien 3.1 er a aeelaratien Hnder seetiea 3.2-ef that-Aet, e-r (ii) an 
eltempting regHlatien made Hnaer fuat Aet, sHea PlanningAet apprevals ae net impeae fue 
aevelepment effue Replaeement Prejeet. . 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would be 
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of 
a corresponding increase in the Net Revenue Requirement (NRR). 
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In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event ofForce Majeure, unless the event ofForce Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a termination ameH!lt eE!lfal tepavment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the Oakville Generating 
Station, provided however that such total amount shall not exceed $37,QQQ,QQQ 
~37.000.000. (ii) fifty pereeffi efthe total amount of the verified, non-recoverable sunk 
costs (net of any residual value) asseeiatea witlmrudently incurred in the development of 
the Replacement Project. TCe wee!a ee selely respeesiele fer all ether permits aea 
apprevals re<juirea fer the Rep!aeemeRt Prejeet, se!J.:jeet te the staeaara Peree Mf\ieure 
previsiees set eut ie the NYR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by !0.000 012 681 
3} multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out -of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OP A. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than I 00% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

fNTD: In light of the change to the AACC to 481 MW. should the canacitv figures in fa). (b) 
and (s) below also he revised to reflect ICE's comments about the capabilities of the 
CTG's?! 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of J:250 MWl at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of {500 MWl at 35 oc under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than {480 MW!; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (I) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO . 

. 'I11e~.<'P1~c:e!Ilellt_C::<Jn~ra.ct'YillJ"~quire_t~t tilee!fiissi()n_li!IlitsforNQx:lJll.<!C:O !Je __ 
(i) incorporated into the Replacement Project' s· Environmental Review Report or 
its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Enviromnent for a certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501 GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•I MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

Net Revenue Requirement $ ~~/MW-month 

Net Revenue 20% 
Requirement Indexing 
Factor-

• 
··, 

Annual Aver~ge ContraCt. S00481 MW 
Capacity . 

Nameplate Capacity I•JMW 
'-

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

Start-Up Maintenance Cost $30,000/start-up 

O&MCosts· $0.89/MWh 

' 

'' 

OR Cost $0.50/MWh 
' -

·. Season 1 Season 2 Season 3 Season 4 

Contract Heat Rate ' 10.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTUIMWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Ca)laci!Y I•JMW I•JMW I•JMW !•JMW 
Note: Subject to Schedule 
·''A" teE to determine- - - ------ - --- ----------- ----
.. ,._ ... -'···~---·.-c-··----·_- ··.:··_------~----· 

• Seasonai Cohtract ~ _ _;_,_ c· -

Capacities ~o long as the 
AACC is 500 MW . 

I . . '·' .··, 

lOnORCC OMW OMW OMW OMW 
' 

. Contract Ram)l Rate 37.8 35.8 33.0 35.2 
,'- MW/minute MW/minute MW/minute MW/minute 
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SCHEDULE "C" ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of$375,QQQ,QOQ475.000.000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 · 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by !0.000 012 681 ~ill. For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
"B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 

LEGAL_l:~?0465J79 1 



5. 

-2-

Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Micheal: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 19, 2011 11 :48 AM 
Michael Killeavy 
Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
RE: TCE Matter- OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE (SMS).DOC 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. · 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
-416~967~1947 (FJI.X) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

1 



Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "4 70" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission 
of the 2"' counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 
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Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OPA only delivered the fust counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal 0000 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli miss poke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

"'*****"'"************""**********"**************'"'***************"'**** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi6, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

***************************************************"**************** 
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DRAFT: APRIL 18,2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find !qat it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable; out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, aod (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less thao 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substaotially the same as the terms set out in Section I of Exhibit S of 
the Accelerated Cleao Energy Supply Contract between the OPA and Portlaod Energy 
Centre L.P. with the necessary conforming chaoges being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery aod management 
services costs, and TCE would be responsible for managing natural gas delivery aod 
management services; consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRlF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term aod not ao 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater thao 90% but less thao 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordaoce with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_! :20465379.1 



- 3 -

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bythe!ESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] [See below] 

The Replacement Project will be a single generating facility and will: 

III. 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N·l System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; INTD: Planning studies used 35 oc. Contract 
FM temperature is 30"C and consequently the equivalent capacity at 30"C should 
be used instead.} 

(b) be able to provide a minimum of [~SOO MW] at 35 oc under N-2 System 
Conditions; {NTD: Based on peak load planning studies at 35°C. the total planned __ .. -{Formatted: Font: Not Bold 
generation capacity should be at least 500 MW. The Repla00ni8"11t ·pj-Qf8Ct rrla}i--riClC 
achieve such capacitv at the above mentioned ambient condition. The Replacement 
Project's maximum capacitv at 30°C should be usedl 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Electrical Connection 

TheReplacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission Jines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part ofthe Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

LEGAL_l:20465379.l 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (I) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated hito the Replacemen!Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 
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(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOIGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at l•l MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEOAL_\:20465379.1 



SCHEDULE "B" FINANCIAL PARAMETERS 

. 

Net ~evenu·e Requirement . $ 14,922 I MW -month 

Net Revenue 20% 
Requiremen~ l~dexing 
Factor 

. 

. 

Annual Average Contract 481MW 
Capacity 

Nam~plate Capacity I•JMW 

·.· 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 
. . . 

Start-Up Maintenance Cost $30,000/start-up 

O&MCosts $0.89/MWh 

OR Cost $0.50/MWh 

Season 1 Season 2 Season 3 Season 4 

Contract Heat Rate 10.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Ca~aci!J: I•JMW I•JMW I•JMW I•JMW 
Note: Subject to Schedule 
~'A", TCE to determin.e 
Seasonal Contract 
Capacities so long as the 

·AACC is 500 MW~ 

lOnORCC . OMW OMW OMW OMW 

Contract R3ml! Rate 37.8 35.8 33.0 35.2 
MW/minute MW/minute MW/minute MW/minute 
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SCHEDULE "C" ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of$475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share = (Actual Capex - Target Capex - $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA . 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April19, 201112:07 PM 

To: 'Sebastiana, Rocco'; 'Smith, Elliot'; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; 'Ron Clark'; 'Safouh Soufi' 
Subject: 
Attachments: 

FW: TCE Matter- OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE (SMS).DOC 

Tracking: Recipient 

'Sebastiana, Rocco' 

'Smith, Elliot' 

Susan Kennedy 

JoAnne Butler 

Deborah Langelaan 

'Ron Clark' 

'Safouh Soufi' 

Recall 

Succeeded: 19/04/201112:18 PM 

Succeeded: 19/04/201112:17 PM 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are Safouh's comments on Schedule A in light of the reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 35 degrees. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto,. Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to ScheduleA We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
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To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "4 70" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the 2"d counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April 19, 201110:00 AM 

2 



To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 

·- -Subject:-TCE:Matter"·OPASecond Counter-Proposal; ... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­

proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
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3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 
now at $37 million; 

4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privill~gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utillser ou 
de le divulguer sans autorisation. 

******************************"'**"'********************************** 
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DRAFT: APRIL 18,2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description ofthe requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract.· The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_! :20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development ofthe Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section I of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR . 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than I 00% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A" TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
by the !ESQ. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG 's?] [See below] 

The Replacement Project will be a single generating facility and will: 

III. 

(a) be able to provide a minimum of [250 MW] at 35 'C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; {NTD: Planning studies used 35 'C. Contract 
FM temperature is 30°C and consequently the equivalent capacity at 30°C should 
be used instead.} 

(b) be able to provide a minimum of [~600 MW] at 35 'C under N-2 System 
Conditions; {NTD: Based on peak load planning studies at 35°C. the total planned __ ---i Formatted: Font: Not Bold 
generation capacitv should be at least sao MW. The Repracement--P-r6!9C£may-·nac 
achieve such capacitv at the above mentioned ambient condition. The Replacement 
Project's maximum capacitv at 30°C should be used} 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Electrical Connection 

The Replacement Project will be connected directly to the IESQ-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the 1•1"' transmission tower (Tower #•) leaving 
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section !.1 I of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

LEGAL_! :20455379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (I) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Envir-onmental Re"view Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 
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(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIIL Project Major Equipment 

The Replacement Project will be designed utilizing (2) M50!GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•I MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B" FINANCIAL PARAMETERS 

Net Revenue ReqUirement 
... 

$ 14,922/ MW-month 

' .• 

Net Revenue 20% 
Requirement In:de.Xing 
Fador-

An~ual Average Contr~ct 481MW 
Capacity · 

: . 

Nameplate Capacity . I•JMW 

. . . 

Start' Up Gas for the 700 MMBTU/start-up 
Contract Facility · 

. . . . 

St3.~t-Up Maintenance Cost $30,000/start-up 

O&MCosts $0.89/MWh 
·. 

OR Cost $0.50/MWh 
. 

Season 1 Season 2 Season 3 Season 4 

(;go tract Heat Rate 10.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Cauacity !•JMW I•JMW !•JMW !•JMW 
Note: Subject to Schedule 
"A", ·rcE to determine 
Seasonal Contract . 

Capacities so "long as the 
-AACCis 500MW,. ------ -- --

- ~ -~ . .. 

lOnORCC OMW OMW OMW OMW 
.· 

Contract Rain(! Rate 37.8 35.8 33.0 35.2 
. MW/minute MW/minute MW/minute MW/minute 
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SCHEDULE "C" ADJUSTMENT METHODOLOGY 

I. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OP A's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share~ (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(h) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share~ (Actual Capex- Target Capex + $25,000,000) x 0.50 

{c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by (0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_l:2046SJ79.1 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April19, 201112:15 PM 

To: 'Sebastiana, Rocco'; 'Smith, Elliot'; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; 'Safouh Soufi' 
Subject: 
Attachments: 

FW: TCE Matter- OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE (SMS).DOC 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are Safouh's comments on Schedule A in light ofthe reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 35 degrees. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to Schedule A We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
----Sent: April-19, 201111:10 AM­

To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. 1 don't need you to complete the seasonal capacities or heat rates. It was more the 

specification-related content. 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX} 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the 2"d counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April 19, 2011 10:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 
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Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please fmd enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 

--3.-~~Net Revenue:Requirement of $14;922/MW~monthiwhich is inclusive of the OGS-sunk costs-estimated - - ~ 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

3 



During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

************************"***************************"'""************* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gie, confidential et 
Soumis 8 des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

********************************"*********************************** 
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DRAFf: APRIL 18,2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would. be based on the final 
form of contract (the "NYR Contract") "included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR}. · 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3) multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, {ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken iri the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR'' term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
by the IESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(h) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] !See below] 

The Replacement Project will be a single generating facility and will: 

III. 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; {NTD: Planning studies used 35 °C. Contract 
FM temperature is 30'C and consequently the equivalent capacitv at 30'C should 
be used instead.} 

(b) be able to provide a minimum of [~SOil MW] at 35. oc under N-2 System 
Conditions; {NTD: Based on peak load planning studies at 35°C the total planned __ ----{Formatted: Font: Not Bold 
generation capacitv should be at least soo MW. The Repracement--FiiO!eCcmay--not-
achieve such capacitv at the above mentioned ambient condition. The Replacement 
Project's maximum capacitv at 30°C should be used} 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

LEGAL_! :20465379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (I) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating ·Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 



-3-

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

Net Revenue -R.equireffient $ 14,922/ MW-month 
. · . 

. . 

Net Revenue 20% 
Require_ffient IndtXing . 

Factor-
... 

. · . 

AnnuafAve~age Cciritract. 481MW 
Capacity 

. 

Nameplate Capacity [•JMW 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility I . . . . 

Start-Up Maintenance Cost $30,000/start-up 

O&MCosts $0.89/MWh 

OR Cost $0.50/MWh 

Season I Season 2 Season 3 Season 4 

Contract Heat Rate ID.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

. 

COntract CaQacity !•JMW !•JMW !•JMW I•JMW 
Note: Subject to Schedule 
"A", TCE to determine 
Seasonal Contract 
CapaCities so h)~g as the 
Mf:C_is_5o_QMW . 

- .. . . . 
lOnORCC OMW OMW OMW OMW 

. . 

Contract RamQ Rate 37.8 35.8 33.0 35.2 
MW/minute MW/rninute MW/minute MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

I. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share~ (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OP A's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share~ (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Shards a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably 'required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

E:osts of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

!.EOAL_l :20465379.! 
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Aleksandar Kojic 

From: Irene Mauricette 
Sent: April 19, 2011 1:27 PM 
To: 
Subject: 

Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
FW: TransCanada Energy Ltd. and Ontario Power Authority 

Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: April19, 2011 11:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

11GF Thornton Grout Rnnigan LLP I ~ RESnWenM!lloiG + UTJta.noN 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 J 416-
304-1616 I Fax: 416·304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ LmGATION 

April19, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H ITI 

Attn: Colin Andel"sen 
Chief Executive Office!" 

Dear Sirs: 

Ministry of Energy 
41

h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200. P.O. Box 329 
Toronto, ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honou.-able B.-ad Duguid 
Ministel" of Enel"gy 

Re: Southwest GTA Clean Enel"gy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 

. - - . - commen:ce the formru'lega] process:Ofidentizymglfieappropriate mecharusin to defermiiH';-tJJ.e 
reasonable damages, inC!udirig the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

~cwa#l 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
Apri119, 2011 1:28 PM 

To: 
Cc: 

'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 

Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 
Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 

416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: April19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence of today's date from MiChael Barrack . 

.. Regards, 
Snarorilee Gorgichuk 

llGF. Thornton Grout Rnnigan Lll' 
RESTRUCJUR~;NG + tmCI.ATION 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgf.ca 

1 



PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling {416) 304-1616, and delete this email without forwarding it or making a copy. 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ UTI GAliON 

Apri119, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy · 
4'h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto, ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michae1 E. Barrack 
T: 416-304-!109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 

··- ·- -- · commence-tlie'forma!legal pro·cessofidentifymgtlieappropriafe:mechaiiismto aetefiriinethe­
reasonable damages, ificluding the anticipated vah:i.e of the Contract and an appropriate 
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, Apri126, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

L-tl!{)JJI~-
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Smith, Elliot [ESmith@osler.com] 
April 19, 2011 3:08 PM 
Michael Killeavy; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 

Subject: RE: TransCanada Energy Ltd. and Ontario Power Authority 

Michael, 
Further to your voice message, are you available to discuss at 4 PM? 

Thanks, 
Elliot 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Tuesday, April 19, 2011 1:28 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharolllee Gorgichlik [mailto:SGorgithuk@tgf.ca] 
Sent: April 19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

1 



Regards, 
Sharon lee Gorgichuk 

liGF Thornton Grout Rnnigan Ll.l' 
RESTRUCJUfbNG + tmOATIOI'{ 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack 1 sgorgichuk@tgf.ca [ Direct Line: 416-304-1152 I Thornton Grout Finnigan 

LLP I Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 
1K7 I 416-304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information 

intended only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received 
this email in error, please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a 

copy. 

*********************************************************""'***"'"'"*** 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
Apri119, 2011 3:10PM 

To: 
Cc: 

'ESmith@osler.com'; 'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 

Subject: Re: TransCanada Energy, Ltd. and Ontario Power Authority 

Yes. I am. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Tuesday, April 19, 2011 03:08 PM 
To: Michael Killeavy; Sebastiana, Rocco <RSebastiano@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: RE: TransCanada Energy Ltd. and Ontario Power Authority 

Michael, 

Further to your voice message, are you available to discuss at 4 PM? 

Thanks, 
Elliot 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Tuesday, April 19, 20111:28 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 

1 



416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 19, 2011 1:27 PM 

-------·--------------

To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: Transcanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorqichuk@tgf.cal 
Sent: Apri119, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario,ca 
Cc: craiq.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee Gorgichuk 

llGF .. Thornton Grout Rnnigan Lll' 
REStltlJCTUftlt,IG + UnCAnON' 

Sharonlee Gorgichuk f Assistant to Michael E. Barrack I sgorgichuk@tgf.ca 1 Direct Line: 416-304-1152 I Thornton Grout Finnigan 
LLP I Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 
1K7 I 416-304·1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information 
intended only for the person{s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received 
this email in error, please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a 

copy. 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privll8gi9, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*************"'*******************************"*********"'*****"**"*** 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Cc: 
Subject: 

Attachments: 

John Zych 
April 19, 2011 8:22 PM 
Colin Andersen; ceb1618@aol.com; jim.hinds@irish-line.com; jmichaelcostello@hotmail.com; 
rfitzgerald7@sympatico.ca; rfitzgerald7@sympatico.ca; ferrari@execulink.com; 
blourie@ivey.org; pjmon@yorku.ca; lynandneil@sympatico.ca 
JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Irene Mauricette; Nimi Visram 
BOARD TELECONFERENCE MEETING- WEDNESDAY, APRIL 20,2010 AT 5:30P.M., 
TORONTO TIME 
OGS_BOD_CM_20110420 v1.pptx 

I wish to confirm that we will hold a Board teleconference meeting on Wednesday, April20, 2010 at 5:30p.m., Toronto 
time, on the subject of the Oakville generating station matter. It is expected to last about 45 minutes. 

A slide deck is attached. 

All Board members other than Lyn Mcleod are expected to participate. (Lyn is away until April 26th and does not have 
access to e-mail, so I do not expect her to participate.) 

This is an information matter, so there is no resolution. (If an OPA counter-offer to TransCanada Energy is agreed to by 
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our 
Board will be asked to approve before signing.) 

The call-in number particulars are as follows: 

Toll Free: 1-877-320-7617 

OPA Board Members' Access Code: 6802847 

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person 
in the 16th Floor Boardroom, if they wish to do so. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 

. __ r.e_ciplent(s), any_dissemination, distribution orcopying of this e,mail message or.any files transmitted.with it is strictly 
· pronibited. If you have received this message in error or-are not the named recipient(s), please notify the sender 

immediately and delete this e-mail message. 
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Winding;' Up of the Oakville 

Generating Station {OGS) Contract 

Board of Directors - For Information 

2!!.1'~!!!! ~ 

April 20, 2011 

Privileged and Confidential ~ Prepared in Contemplation of Litigation 



Status 

• TCE rejected OPA counter-proposal via telephone on April 1. 

• Email exchange between Colin (asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their 
proposal or threat of litigation). 

• Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter not sent. 

• Meanwhile, TCE met with Government to express concerns over our proposal and more threat of 
litigation. 

• TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and being lobbied by Government Relations rep from TransCanada. 

• Government verbally directed us to send counter proposal which puts us in a position of 
weakness, ie. negotiating with ourselves. Government informed TCE that OPA would be coming 
back with another proposal. 

• We believe that this proposal closes the value gap enough on the lost profits from OGS to prevent 
litigation without putting further undue obligation on the ratepayer because of not having a 
competitive procurement. TCE may think otherwise. 

• TCE has sent letter from their litigation counsel on April 19 asking to sit down with our internal 
counsel to determine the appropriate dispute mechanism for resolving the matter. TCE remains 
willing to discuss alternatives, but not willing to suspend the formal process. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation !!!.~~~ 
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OPA ~econd Counter-Proposal 

NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Average) 

Sunk Cost Treatment 

Gas/Electrical 
Interconnections 

Capital Expenditures 
(CAP EX) 

Operational 
Expenditures 
(OPEX) 

Other 

Option for 10 
Year Exbrhption 

450MW 

Lump Sum Payment of 
$37mm' ! 

i 
Paymenl i!'l addHion to the 
NRR 

$540mm 

i 
little Visibility 

Assistarice/Protection from 
miligating,Plann!ng Act 
approva!s;risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all equity project. 

25 Years 

SOOMW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act approvals exemption. 

$14,922/MW-month 

TCE claimed 'unleveraged" discount rate of 
5.25% 

25 Years 

481 MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$475mm 

Reasonable 

No government assistance with pennitting and 
approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs if the K-W Peaking Plant 
doesn't proceed because of permitting issues. 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly payment 
over life of contract. Energy paid on a deemed dispatch basis, this plant will 
operate Jess than 10% of the time. 

TCE can financeneverage how they want to increase NPV of project.. We have 
assumed in second proposal what we believe that they would use. 

"nice to have" sweetener. 
Precedent for 25 year contract. - Portlands Energy Centre has option for additional 

l TEP indicates need for peaking generation in KWCG; need at !easl450 MW of 
summer peaking capacity, average of 500 MW provides additional system flexibility 
and reduces NRR on per MWbasis. 

$37mm currently being audited by Ministry of Finance for substantiation and 
reasonableness. 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR Peaking Plant. Paid 
on a cost recovery basis, i.e. no opportunity to charge an additional risk premium on 
lop of active costs. TCE estimate is $100mm, ± 20%. 

Our CAP EX based on independent review by our Technical Expert and published 
information on other similar generation facilities. We have increased it by $10Dmm; 
however, cannot really substantiate Why. We are still proposing a target cost on 
CAPEX where there Is a $25 upperRower band and then increases/decreases are 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable OPEX 
estimates. 

In the second counter-proposalthe pennitting risk is entirely transferred to TCE; 
however, the promise of finding compensation of OGS lost profits would 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE's Proposal 

OPA'slst 
Counter Proposal 

OPA'sFINAL 
Counter Proposal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 

Replacement Project Comparison 

GAP 

($M) 

354 

265 

• Sunk Cost{$M) 

• Re1>lacement Project 
including lost 
opportunity of 
cancelling OGS {$M )* 

• Ca1>ital Cost {$M) 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

Financing Assumptions updated to reflect what we "think" that TCE would be using, ie. WACC- 5.25% 

Proposal covers OGS and KWCG profits, no double dipping ONTARIO,, 
POWERAUTHORITY L! 
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Next Steps 
' 

i 

' • Send out new counter proposal. 

• TCE accepts- proceed to sign Implementation Agreement and work towards completing contract. 

' ' 
• TCE does not accept- legal teams will determine appropriate mechanism to resolve the matter. 

However, we; have lost our leverage to try and get the dispute mechanisms on the table first. 

• Reasonable'~robability that Government will continue to direct us to meet TCE's demands for fear 
of either private arbitration or public litigation. 

• Send out strqngly worded letter (prepared) to TCE indicating that they have breached their terms 
of the confid/antiality agreement with us and are not negotiating in good faith. 

ONTARIO' 
POWER AUTHORITY (.}'; 





Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April20, 2011 3:23 PM 

To: JoAnne Butler; Michael Killeavy 
Cc: 
Subject: 

Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) Apri120 2011 20472672 3.doc 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@oster.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E]'oo. ""'® •~ '~ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi8, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

******************************************************************** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P5Hl 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding ICE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. > • ~ Regarding the MOU, the parties acknowledged in that agreement that they were working 

~ together cooperatively to identify other generation projects that meet Ontario's electricity system 
f'. . needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
~ good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 

_ ___ __ _ JQgetl:J,er in gQog fillthJg neggti!lt~- th~_ de.finitiye _ _fQrm of an _agreermmt (th.e "Q~fi1J,itiye . 
cc ·J.J Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
0<::) and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 

not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
ICE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAI-_1:20472672.3 . 
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As for communications from your external counsel to the OPA, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OPA 
Michael Killeavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20472672.3 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

JoAnne Butler 
April 20, 2011 7:34 PM 
Michael Killeavy 
Deborah Langelaan 

Subject: FW: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

I think that we got from the Board meeting to fold in elements of this Jetter, into a Jetter from counsel to counsel ... can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: Miercoles, 20 de Abril de 2011 03:23p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

---- --osre·r;-ROSkiif& Harcourt LLP-
Bax 50, 1 First Canadian Place []""· ~"'" -~ '~ 

******************************************************************** 

This e-mail message is privileged, confidential and subject to 

1 



copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

********************************"'************************"********"'* 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•J, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 

. t()getheriri_g()()cl_faith_t() negQtiat~ th.e_defi!litiy~j()rm_ of .!lll_agr~emep.L(the _"Defrniti.ye 
:Agreement") in t()s]Ject Qfthe Potefitia1 Project, otan altemativeptojectagre(id to by theOPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 
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As for communications from your external counsel to the OPA, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OPA 
Michael Killeavy, OP A 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
Apri120, 2011 7:35 PM 
Colin Andersen 

Cc: 
Subject: 

Michael Killeavy; Deborah Langelaan 
FW: Revised Second Proposal to TCE 

Attachments: #20465379v2_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_­
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal. pdf 

Here are the soft copies, but as discussed, there will be some minor changes ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. · 
joanne.butler@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 04:16p.m. 
To: Michael Killeavy 
Cc: Sebastiana, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy 
Subject: Revised Second Proposal to TCE 

All, 
Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines - one to 
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh's comments and the 
revised NRR-Capex factor were incorporated). 

Elliot 

LJ 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 188 
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...... _ ......................................................................................................................... .. 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi9, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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DRAFT: APRIL 20, 2011, 4:00 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

-- ~Iftbis did not OJ:;Cl!f ll.ll_dfu~ del~y-in_Jhy-issuance of sqch PlanuingA_ctapprov~ls <;ai!Sed -
TCE not- to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_1:204QS379.2 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated fmancial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_l:2046S379.2 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR ·set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL_l :20465379.2 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of I• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

be able to provide a minimum of I• MW] at 30°C under N-2 System Conditions; 
(NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

have a Season 3 Contract Capacity of not less than (480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the I•lth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. (Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defmed in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

-· (c) 

(d) 

LEGAL_l:2046S379.2 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

Th~_R.tmlaceffi~lJLContract will requireJhatthe emissionJimits_for_NQx and CO . 
be (i) incorporated into the ReplacemenfPI:oject' s Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

.. 

Net R~venue Requirement $ 14,922 I MW-month 

.. 
Net Revenue 20% 
Requirement Indexing 
Factor . 

. · 

Annual Average Contract ... 481MW 
Capacity . 
. . · .· . . 

Nameplate Capacity [e]MW 
. 

. 
.· 

Stan-Up Gas for .the 700 MMBTU/start-up 
Contract Facility 

. 

Start-Up Maintenance Cost $30,000/start-up 

O&MCosts $0.89/MWh 

OR Cost $0.50/MWh 
.. 

Season 1 Season 2 Season 3 Season 4 
.. 

Contract Heat Rate 10A2 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

. . 

Contract Ca:J!acitv · [•JMW [•JMW [•JMW [e]MW 
Note:. Subject to Schedule . 

· "-~'A";TCE:to:::d~teffii:ine~·..c: ·: ' . 
... -· - ---- --------

c Seasonal Contract-- ·c-· -· .. 

Capacities so long as the 
AACC is 500 MW. 

10nORCC OMW OMW OMW OMW 

Contract RamJ! Rate · 37.8 35.8 33.0 35.2 
.. . . ·· · . MW/minute MW/minute MW/minute MW/minute 

.. . .. 

LEGAL_l:20465379.2 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: APRIL !8-,1!!. 2011, +~:±Sill! PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate· TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OP A would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation,-such delay would-he considered an event of-Force Majeure;·andTeE-would-be 
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of 
a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was 
greater than two years and the OP A paid TCE a termination payment which the Parties 
would negotiate in good faith and would compensate TCE for reasonable damages 
associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
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residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total ofthe verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 DH 
98±015 213 3} multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section I of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

4. 

5. 

6. 

7. 

8. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
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intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

[NTD: In light afthe ehange ta the A;\CC ta 481 MW, shauld the eapaeity l'iguFes in (a), (b) 
and (e) belaw alsa he FIWised ta Feileet TCE's eamments abaut the eapabilities af the 
CTC's?] 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [~• MW] at ~30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; !NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent canacity 
at 30°C should be used instead.] 

be able to provide a minimum of [SOO• MW] at ~3.0.°C under N-2 System 
Conditions; !NTD: Based on neak load planning studies at 35°C. the total 
planned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacity at the above mentioned 
ambient condition. The Replacement Project's maximum capacitv at 30°C 
should therefore be used instead.] 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 
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The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
R.eplacemeniPio}ecf,asdesigned, wl1roperaieWiilii!l~iliese stated limits for N5x 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO be 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
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application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is­
not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOI GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [ •1 MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

Net Revenue Requirement - $ 14,922 I MW-month 
.... 
. · .. 

Net Revenue · 20% 
Requirement Indexing . 
Factor 

.. 

. 
AnnuaiAverage Contract 481MW 
Capacity 

I .. 
. . . . 

Nameplate Capacity. I•JMW 

. 

StartcUp Gas for the 
Contract Facility - · · 

700 MMBTU/start-up 

. 

Start-Up Maintenance Cost $30,000/start-up 

.. 

O&MCosts $0.89/MWh 
. . 

OR Cost $0.50/MWh 

... Season 1 Season 2 Season 3 Season 4 
-

. . -... 
Contract Heat Rate 10.42 10.55 10.66 10.58 

MMBTU/MWh MMBTUIMWh MMBTUIMWh MMBTU/MWh 
(HHV) (HHV) (HHV) (HHV) 

Contract CaJlaci!J:': _ _ I•JMW r•JMW r•JMW r•JMW 
Note: Subje9t to Sci),edu1e _ 
"A"· TCE t() determiite · - - - ---- ---- ------ ----------------- - - - -- -------- --- --- ---·· - --- -~~·--~.o~'-c~~~-. --- .,_ - .-.~~-•-•--- ·r -··- ." · 

'Seasona.tContracr----:-:c; 
ta'iacfties soT\)ng1!S the. 
AACC is 500 MW . 

10n0RCC . ·. OMW OMW OMW OMW 

ContraCt RamJl Rate 37.8 35.8 33.0 35.2 
.· MW/minute MW/minute MW/minute MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B" 
other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by{O.OOO 012681 ::!].015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: l\MRCII28,APRIL 20. 2011, 4:J{)00 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

We aFe writiRg te yeu iu respeuse te yeur letter te Celiu Andersen, dated MaFeh 1 9, 2911. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OP A would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner,ef 
iftl!ey are net issues iu a timely manner, that sa lang as the Replacement Prejeet l!as eeeu 
appreved uuEier Part II er Part II.l efthe EmiremnenffilAst~esmentAet er is the sulljeet ef 
(i) an Elfaer uuEier seetioo J.l er a Eleelaratieu H!laer seetieu ·3:2 ef that Aet,· er (ii)· ae 
eJ(emptiug regulatieu maae uuaer that Aet; suekPt&mingAet apprevals Ele net impeEie the 
Elevelepmeut efthe ReplaeemeHt Prejeet. ~ 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would be 
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of 
a corresponding increase in the Net Revenue Requirement (NRR). 
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In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event ofForce Majeure, unless the event ofForce Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a termination ameunt 6Ejllal tepayment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the Oakville Generating 
Station, provided however that such total amount shall not exceed $37,QQQ,QQQ 
pffis37 000.000. (ii) fifty peFeent efthe total amount of the verified, non-recoverable sunk 
costs (net of any residual value) asseeiatea witlmrudently incurred in the development of 
the Replacement Project. TCB weula ae selely Fespensiale feF all etheF peF!Hits ana 
appl'€l'rals FeEjl!iFea feF tl!e Replaeement PFSjeet, sul3jeet te tl!e stanaaFa FeFee MajeuFe 
pwvisiens set eut in the l'IYR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by 0.000 Q.R 
6&+015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OP A and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 



- 3-

Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

8. Potential One Hour Runs. Because of the absence ofthe "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of~!!, MWl at fr30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; !NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should he used instead.J 

(b) be able to provide a minimum of 300!!, MWl at J3-30°C under N-2 System 
Conditions; !NTD: Based on peak load planning studies at 35°C. the total 
planned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacity at the above mentioned 
ambient condition. The Replacement Project's maximum capacity at 30°C 
should therefore be used instead.! 

(c) have a Season 3 Contract Capacity of not less than !480 MWl; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 ofthe Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO be 
· ·· - - · ··· - Cinncorporateil iiito tlieRepiacementProje-cf' s ErivironriierihilReview Report or - · ·· 

its completed envirorimerital assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The ReplacementProjectwill be designed utilizing (2) M501GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at 1•1 MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B"- FINANCIAL PARAMETERS 

Net Revenue Requirement $~14.922/MW-month 
. . . ' 

:N"et Revenue 20% 
Requirement Indexing 
Factor 

. 

Annual Average Contract SW481MW 
. Cap:.city. · 

Nameplate Capacity !•JMW 
·. 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

' . ·, .. 

Start~ Up Maintenance Cost $30,000/start-up 

O&MCosts · $0.89/MWh 

OR Cost $0.50/MWh 

Season 1 Season 2 Season 3 Season 4 
·. 

Contract Heat Rate 10.42 10.55 10.66 10.58 
.. MMBTU/MWh MMBTUIMWh MMBTUIMWh MMBTUIMWh 

(HHV) (HHV) (HHV) (HHV) 

Contract CaJ!aci!Y r•JMW !•JMW !•JMW r•JMW 
Not~: Subject to Schedule 

- ~~N',TQEtcidete~n:e::.=:: -- ---- . -- -------- ---------------------- ------- ---------- -- --------------------
-

seas6nru:contiacc.;: _._ 
C~pacities so long as the 
AAcc is 500 MW . 

. . 

lOi:tORCC OMW OMW OMW OMW 

Contract Rami! Rate 37.8 35.8 33.0 35.2 
MW/minute MW/minute MW/minute MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of$375,QQQ,QQQ475.000.000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 

2. 

3. 

4. 

"C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by 0.000 ()12 681015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Cap ex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April20, 2011 7:42 PM 
Michael Lyle 

Subject: Fw: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

Was this your understanding? 

Michael Killeavy; LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

1 



D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~ario, Canada M5X 1 B8 

**************************-**************************"*********** 

This eRmail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*********-*****************"'*************"*"'***********-****** 
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[ONT ARlO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 
together in _good _faith -tO- negotiate the_ defmitive _form of . an- agreement (the ''Definitive-­
Agniement';) In respect of the Potential Project, or an alteiTl.atlve-project agreed to by the OPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is · 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL_1:20472672.3 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OPA 
Michael Killeavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20472672.3 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: April 21, 2011 9:55AM 
To: 
Cc: 

JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle 
Deborah Langelaan 

Subject: 
Attachments: 

TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal to TCE.doc 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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DRAFT: APRIL ~21, 2011,410:00 A:P.M 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in Celia's illY_October 7, 2010 letter to you, we wish to work with you to identify 
projects and the extent to which such projects may compensate TCE for termination of the 
Contract while appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contained in the draft implementation agreement and schedules TCE provided to us, 
and fmd that it does not meet this requirement. We would like to suggest an alternative proposal 
which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

-If this did-npt-occwillld -the delay-in the issuanceofsuch-Planning Act approvals caused 
TCE not to achieve Commercial Operation by the- Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated fmancial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnection Costs. The Replacement Contract would provide that all out of 
poeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OPA. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 

· value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

Jei\ooe ButlerColin Andersen 

c. Celin f,ndersenJoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 1• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; INTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of 1• MW] at 30°C under N-2 System Conditions; 
(NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than 1480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

_ (c) ____ The_Replacement_Contract will require that the emission limits for NOx and CO 
be (iriricorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) 
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The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

.. 

Net Revenue Requirement . . . $14,922 I MW-month 

. 

Net Revenue 20% 
:Requirement IndeXing 
Factor· 

' 

Annual Ayerage Contract 481MW 
Capacity_. 

·.' 
.· . 

Nameplate Capacity !•JMW 

Start-Up Gas for the . 700 MMBTU/start-up 
Contract Facility 

... 

Start~Up Maintenance Cost $30,000/start-up 

O&MCosts $0.89/MWh .. 
' . . 

OR Cost $0.50/MWh 
.. · 

. Season 1 Season 2 Season 3 Season 4 
. ' 

Contract Heat Rate 10A2 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Canacitv I•JMW . I•JMW I•JMW I•JMW 
Note: Subjectto Sc:!tedule 

~':'A'',:'ICE~lqiletermiiie. c;- - --- ----- -- - -

seasonal contract -· : - -· · 
Capacities so long as the 
AACC is 500 MW. . 

. 

10nORCC OMW OMW OMW OMW 
. 

Contract Ramn Rate 37.8 35.8 33.0 35.2 
· .. . MW/minute MW/minute MW/minute MW/minute 

.· .. 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders). USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 21, 2011 10:09 AM 
Susan Kennedy 

Subject: 
Attachments: 

Fw: TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal to TCE.doc 

FYI .. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 09:55AM 
To: JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle 
Cc: Deborah Langelaan 
Subject: TCE Matter- Government-Instructed Counter-Proposal to TCE .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 

1116-969,928_8 - - --
4J6-520,9788 (CELL) 
416-967-1947 (FAX) 

1 





DRAFT: APRIL :W21, 2011, 410:00 APM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontar~o Power Authority ("OPA") dated October 9, 2009 

As stated in Celia's mY.. October 7, 2010 letter to you, we wish to work with you to identify 
projects and the extent to which such projects may compensate TCE for termination of the 
Contract while appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contained in the draft implementation agreement and schedules TCE provided to us, 
and find that it does not meet this requirement. We would like to suggest an alternative proposal 
which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

--If-this dJdcnot-occur -an.d-the. delay-~n the-issuance ofsuc!J.Plan_ningActapprovals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OP A paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnection Costs. The Replacement Contract would provide that all eut ef 
peeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OPA. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the defmitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JeAnne ButlerColin Andersen 

c. Celia AndersenJoAnne Butler, Ontario Power Authority 
Michael Kil!eavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
by the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 1• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of 1• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This 'obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_! :20465379.2 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract _will require _that _the emissionlirnits_for_N_Ox and_C_O __ _ 
be(i) incorporated into the ReplacementProject'sEnviroim:iental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



- 3 -

OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at I•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

' 

', ' Net Rev,e!lue Requirement $ 14,922 I MW-month 
' --

,''' 

- '' 
' .·. 

Net Revenue 20% 
R~qui~enient Iild~xing- ' .· 
Factor- ' -

._' ' .· ' 

' '. ' ' ' 

Ahnual Average Contract 481MW 
C~padty 

' 
. '. ,' 

' ' .. 

Nameplate Capacity [•JMW 
' 

: 
Start-Up Ga~ forth~ - 700 MMBTU/start-up 
Contract Facility 

' . 

Start-Up Maintenance Cost $30,000/start-up 
,, ,,_ 

O&MCosts $0.89/MWh 
. 

,,_ 

OR Cost $0.50/MWh 

Season 1 Season 2 Season 3 Season 4 
·. ' 

Contract Heat Rate · 
··-

10.42 10.55 10.66 10.58 
' MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

I (HIN) (HIN) (HIN) (HIN) 
,, 

.· 

ContraCt Ca~acitv -.- [e]MW [•JMW [e]MW [•JMW 
Note: Subject toSchedule- • 

- ~N';J.€E1q_d#Jirmine,'::.= -- -- -- - - - -- .. 

Seasonal-Gontnwt •~'-'~' -' <--

Capacities so long as the 
. 

AACC js 500 MW . 

'-· 
. ' _- .. -

.-

lOnORCC OMW OMW OMW OMW 

Contract Ram~. Rate 37.8 35.8 33.0 35.2 
.- ___ MW/minute MW/minute MW/minute MW/minute 

'' ' 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex''). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share = (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Deborah Langelaan 
April21, 201111:07 AM 
'Sebastiana, Rocco'; Michael Killeavy 
'Smith, Elliot'; 'Ivanoff, Paul'; Susan Kennedy 

Subject: RE: Government-Instructed Counter-Proposal to TCE 
OPA_Ltr_ TCE_Govt_Proposal_20110421 (w schedules).doc Attachments: 

This time with Schedules attached - no changes were made to the Schedules. 

Deb 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 21, 2011 10:57 AM 
To: Deborah Langelaan; Michael Killeavy 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

1 



Deb 

*****************************************************"************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegil~, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

"**********************"************"***********************"'******* 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P SHl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 

T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 
"Replacement-Project'7.--We· have -set-out -in-:Schedule-:''-A"to this :letter a -technical· description -oLthe 
requirements ofthe Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letteL In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OPA would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely mauner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket costs 
incurred by TCE for the electrical and natural gas interconnection of the Replacement Project would 
be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially the same 
as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply Contract 
between the OPA and Portland Energy Centre L.P. with the necessary conforming changes being 
made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of such 
costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 



Ontario Power Authority 

4. Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and management services costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July I, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

Colin Andersen 

cc: JoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
· [NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume. basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 

· the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these. stated limits for NOx 
and CO . 

.... (c)_ . .TheReplacementContractwill require .. that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

Vll. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIIL Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

•• 

Net R~venue Requir~ment $14,922 I MW-month 
. . . · . . . 

Net Revenue 20% 
Requirement Indexing 
F'aetor '-

. - .. 
' 

. 

· .... . 

Annual A~erage Contract 481MW 
Capacit): _ · 

. . .... 
,· 

Nameplate Capacity. I•JMW 
_· . 

. 

Start-Up G~s for the · 700 MMBTU/start-up 
Contract Facility 

.. -·_.: 

Start-UpMaint~nance Cost 
I c •• • 

$30,000/start-up 

O&MCosts $0.89/MWh 
... 

OR Cost $0.50/MWh 
·. . 

Season 1 Season 2 Season 3 Season 4 
. 

Contract Heat Rate 10A2 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(IDIV) (IDIV) (IDIV) (IDIV) 

' 

Contract CaJ!acitv 
Note: S_ubject to- Sche_duie 

I•JMW I•JMW I•JMW I•JMW 

-"A'' ''fGE-to deteirnirie c _;~ ------ ------ .. ----- .. --- ------ ---------·--- -- ·-- - --
----:;:::-'"':2~~·--::----:----:--:-:::·-o:c-·- -:-:-· ~ 

-Seasonal Goritract"-. ~· -_,;c,. 

Capacities so long as the 
AACC is 500 MW . 

.. 

10nORCC OMW OMW OMW OMW 
' ·--. 

Contract Rami! Rate 37.8 35.8 33.0 35.2 
. MW/minute MW/minute MW/minute MW/minute 

·'- . ' . 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share =(Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and. building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Deborah Langelaan 
April21, 2011 12:08 PM 
'Sebastiana, Rocco'; 'Ivanoff, Paul' 
'Smith, Elliot'; Michael Killeavy; JoAnne Butler; Cathy Schell 
Final - Gov't Instructed Counter-Proposal to TCE 
OPA_Ltr_TCE_Govt_Proposal_20110421 (w schedules).doc 

High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

Attached is the final version of the counter proposal that will be sent to Alex today. 

Deb 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P 5Hl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identifY projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 

· schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 
"Repla~ement-Project"),,We-bave-set OJ.It-in Sgh~dyle "A" tg this lett~r a technic.al des_crip!ion, of the 
requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 



Ontario Power Authority 

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OP A would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable surik costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 



Ontario Power Authority 

4. Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and management services costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NlNRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

Colin Andersen 

cc: JoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
by the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•t transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement_Contract_will require that the emissionlimits_for_NOx and_ CO __ 
be (i) incorporated into the Replacement ProJect's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union·Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B"- FINANCIAL PARAMETERS 

... . . . 
Net Revenue Requirement ·· $ 14,922 I MW-month 

. 

Net Revenue 20% 
Req11irement Indexing 
Factor 

Annual Average Contract 481MW 
Capacity · 

• 
. >' 

Nameplate Capacity I•JMW 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

.. 

Start-Up Maintenance Cost $30,000/start-up 

Q&MCosts $0.89/MWh 

. •' . 

OR Cost $0.50/MWh 

Season l Season 2 Season 3 Season 4 

Contract Heat Rate 10.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

Contract CaJlacitt I•JMW I•JMW I•JMW I•JMW 
Note: Subje~t to Schedule 

. 'iA'LTCE-to ·oefermine- ·_c.__ · - . - ... 
I - -- - ----- - -- - --- --- ------------- ----

""'7 -~:'--~~-,-~~~- ----:-:-:-~-~::-:--
. Seasonal.Contrack •c•''" • ,-.:. 
Capacities so long as the 
AACC is 500 MW. 

lOnORCC OMW OMW OMW OMW 
. . .. 

Contract RamJl Rate. 37.8 35.8 33.0 35.2 
MW/minute MW/minute MW/minute MW/minute 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction ofthe OPA. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000) 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April21, 201112:12 PM 

To: 'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliof 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps 

Attachments: Letter to Alex Pourbaix {OPA letterhead} April 20 2011 20472672_3.doc 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL-PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL} 
~416~96?~1947(1'"AX)·· 

1 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 20 I 0 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OP A and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 

. together in good faith to negotiate tll_e c!ef"111itiye _f()gn <Jfan agr§eJ!l§llt _(til~ ''l)§finitiye 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and TCE." The OP A maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL_J:20472672.3 
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As for communications from your external counsel to the OPA, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20472672.3 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Deborah Langelaan 
Apri121, 201112:19 PM 
'Sebastiano, Rocco'; 'Ivanoff, Paul' 
'Smith, Elliot'; Michael Killeavy; JoAnne Butler; Cathy Schell; Michael Lyle 
Revised Final - Gov't Instructed Counter Proposal to TCE 
OPA_Ltr_TCE_Govt_Proposal_20110421 (w schedules).doc 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

The wrong contract capacity was used in the 2nd table on Schedule B. It has been corrected and the revised 
letter is attached. 

Deb 

1 





PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April2l, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P SHl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T 416·967·7474 
F 416·967·1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identifY projects and the extent to 
·which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and fmd that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 
· "Replac"'ment Projec1''J;-~We -have--set-out in cS_chedule -"A'' -to-this -Jetter a -technical description·· of· the 
requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 



Ontario Power Authority 

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OPA would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused ICE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for such event 
ofForce Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 
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4. Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and management services costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRR!F 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be 
willing to consider accepting a higher NRR!F, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length ofthe term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

Colin Andersen 

cc: JoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 1• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of 1• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•lth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding. 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement ContracLwill .. require_thaUhe_emissionJimits_forNOx _and CO .. 
be li) iricorf>orated into the ReplacemeniProject's Environmenta!Re:View Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B"- FINANCIAL PARAMETERS 

Net Revenue Requiremen~ $14,922/MW-month 
. ·,. ···. ., . 

,. 

Net Revenue · 20% 
Requirement Indexing 
Factor· 

. . 

'·· 

Annual Average Contract 481MW 
Capacity 

• 
. .. 

. ' . . 

Nameplate Capacity. [•JMW 
. . . .• . 

Start-Up Gas fo'r the 700 MMBTU/start-up 
Contract Facility 

Start~ Up Maintena~ce Cost·. $30,000/start-up 
·,' 

O&M.Costs $0.89/MWh 
,· 

.. · 

OR Cost $0.50/MWh .. . 

I 
· ... Season 1 Season 2 Season 3 Season 4 

. ' . 

Contract Heat Rate 10.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTU/MWh MMBTUIMWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Cauacitv [•JMW [e]MW [e]MW [•JMW 
Note: subject to Schedule ... 
"A" ±GEt d t . . ... ~~ --.-,-~- ----- o~ e erm1n~-~~~ ---------------- ------ -- --------------------- ---- -- - - --- ----- -- -- ---------- ------ ---- ----- -- --

slas;;;;;:rcoil!fiici~;:'.....-~ ·~=· 
Capacities so long as the 
AACC is.481 MW. 

10nORCC OMW OMW OMW OMW 
. 

Contract RamJ! Rate 37.8 35.8 33.0 35.2 
MW/minute MW/minute MW/minute MW/minute 

. . .· . 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex''). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defmed in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OPA. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
April21, 2011 5:17PM 
Michael Killeavy; Susan Kennedy; Michael Lyle 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] 
Letter to Alex Pourbaix (Osier letterhead) April21 2011 20472672_5.doc 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

LJ 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada MSX 1 B8 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

··· ·- · and ··-· - ·- -- ----··- - -··- ·-- ·- ·-·-- ----

3. Please remove the content related to any breach byTCE of the MOU good faith obligation. We would rather 
that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 

1 



Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiElgiE!, confidentiel et 
soumis a des droits d'auteur. H est interdit de l'utiliser au 
dele divulguer sans autorisation. 

2 



Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

April21, 2011 

SENT BY FACSIMILE 

OSLER 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON M5K 1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") 
dated October 9, 2009 

We are in receipt of your letter dated Aprill9, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on Aprill9, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OPA requires that 

. TCE cease and desist fron1 [urtherbreaches of the C:::onfidentia}ity Agreernellt_a!l<!_refr!!_ill 
from aiiy fuitherdiscussions With the Govetnment of Ontario or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL_! :20472672.5 
osler.com 
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Page2 

Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

Paul A. Ivanoff 
PI:es 

c: Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Killeavy, OPA 
Michael Lyle, OP A 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20472672.S 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Lyle 
April 25, 2011 8:48AM 
Michael Killeavy 

Subject: FW: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (Osier letterhead) April 21 2011 20472672_5.doc 

Can you meet with Colin and I re this letter in my office at 11 this morning? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e~mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 21, 2011 5:17 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
phia:riOff@O-sJer:c-ohl -

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!]"" ~"'"' ~ '~ 
From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
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Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

*"'*"********************************-***********"***********"'**"**** 
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Toronto 

Montreal 

Ottowa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

April21, 2011 

SENT BY FACSIMILE 

OSLER 

Paul A Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON M5K 1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter dated April19, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE' s failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OP A requires that 
TCE cease_and.desistfrom further breaches_of the_C_onfidentiality Agrf:l':men.lilllcl _refr~!l 
from any further discussions with tlie Government of Oritaiio or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL_1:20472672.5 osler.com 
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Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

Paul A. Ivanoff 
PI:es 

c: Colin Andersen, OPA 
JoAnne Butler, OPA 
Michael Killeavy, OP A 
Michael Lyle, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL_J:20472672.5 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Susan H. Kennedy 

Susan Kennedy 
April 28, 2011 4:26 PM 
Michael Killeavy; 'Sebastiane, Rocco'; 'Ivanoff, Paul' 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_ B. Duguid from M. Barrack dated April19, 2011.PDF; PAC s. 7 Notice 
Apri127.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release. PDF 

Director, Corporate/Commercial Law Group 

From: Calwell, Carolyn (MEl) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: April 28, 2011 4:22 PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEl) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change 
that I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON MSG 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ LITIGATION 

Apri119, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Pacific Tower 
Toronto~Dom!nion Centre 
100 WelUngton Street West 
Suite 3200. P.O. Box 329 
Toronto, ON Canada M5K 1K7 
T416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commencs: the fox,m.al Jegal pl'!lc<:;ss of identifying the _appropdat~ mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thomton Grout Rnnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, Apri126, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

l41/aur#l 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Ene1-gy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 



October 7, 2010 

TtansCanada Energy ltd. 
450-1" Street 
Calgruy, AB T2P 5HI 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dear Mr Pourbaix : 

12ll Adelaide Street West 
. Suite 1600 

Toronto, Ontario M5H 1T1 

T 416··967~7474 
F 416 967~1947 
WNW .powerauthority .an .. ea 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between lransCanada 
Ener·gy Ltd. and Ontario Power· Authority (the "OPA ") dated October 9, 2009 

As you are no doubt awrue, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is suppOited by the OP A's planning analysis of the current circumstances 
in southwest G T:A. 

The OP A will not proceed with the Contract As a result ofthis, the OP A acknowledges thst you are 
entitled to your reasonable damages from the OP A, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontruio, we wish to work with you to identify other projects and the extent to which such projects may 
compensate you for termination of the Contract while appropriately protecting the interests of ratepayers .. 

Yon ru·e hereby directed to cease all further work and activities in connection with the Facility (as 
defined in the Contract), other than anything that may be reasonably necessruy in the circumstances to 
bring snch work or activities to a conclusion. 

We undertake that we 'Will not disclose this letter without giving you prior notice and we request that you 
do the srune.. · 

Sincerely, 

ONIARTO POWER AUIHORITY 

Per·:U~Q 
Nrune: · Colin Andersen 
Title: Chief'Executive Officer 

k 
' 
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l")h: 

t?ontario 
• Facebook 

• 

Oakville Power Plant Not Moving 
Forward 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply- including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

-QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide'ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/201 I 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 

your views. 
• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

- Kevin Flynn 
MPP, Oakville 

Site Help 

Notices 

• © Queen's Printer for Ontario, 2009 - 2011 
• IMPORTANT NOTICES 

LAST MODIFIED: FEBRUARY 14, 2011 

27/04/2011 7:26PM 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Susan H. Kennedy 

Susan Kennedy 
April 28, 2011 4:26 PM 
Michael Killeavy; 'Sebastiane, Rocco'; 'Ivanoff, Paul' 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF; PAC s. 7 Notice 
Aprii27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release. PDF 

Director, Corporate/Commercial Law Group 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: April28, 2011 4:22 PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEI) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change 
that I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ UTil7ATJON 

April 19, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H lTl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry ofEnergy 
41

h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific: Tower 
Toronto-Dominion Centre 
100 We!Ungton Street West 
Suite3200, RD. Box329 
Toronto, ON Canada M5K 1K7 
T416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That tennination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the tennination Jetter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
Jetter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
___ _ _ __ in __ tll_e t~l'Illirl~ti(Jn )~tt~r,_ de_~pite_.§ev~raL!I10!1tlls oLne_ggtiati0!1S. Qur instrqc:tiQI1Llll'll Jp _ _ _ 

commence the formal legal process of identifying tlle appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

l ~,}7 /}; 
~apaurJiVZ-
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief ofStqffto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 ofthe 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract. Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 



October 7, 2010 

TransCanada Energy Ltd. 
450-1" Street 
Calgary, AB T2P 5Hl 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dear· Mr Pourbaix ; 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontarfo M5H 1T1 

T 416-·967-7474 
F 416 967-1947 
www .powerauthoTit)' .cn..ca 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between IransCanada 
Ener·gy Ltd .. and Ontario Power Authority (the "OPA ") dated October 9, 2009 

As you are no doubt awar·e, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OP A's planning analysis of the current circumstances 
in southwest G I:A .. 

The OPA will not proceed with the Conllact.. As a result ofthis, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated financial value of the 
Conllact. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Conllact. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontario, we wish to work with you to identify other projects and the extent to which such projects may 
compensate you for termination of the Conllact while appropriately protecting the interests ofratepayem .. 

You anl hereby directed to cease all further work and activities in connection with the Facility (as 
defined in the Conllact), other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a conclusion.. 

We undertake that we will not disclose this letter without giving you prior notice and we request that you 
do the same .. 

Sincerely, 

ONTARIO POWER AUIHORHY 

Per·:~Q 
Name:· Colin Andersen 
I itle: Chief Executive Officer 
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t')h; t > r Ontario 
• Facebook 

• 

Oakville Power Plant Not Moving 
Forward 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply - including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide.ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/2011 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 
your views. 

• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

-Kevin Flynn 
MPP., Oakville 

Site Help 

Notices 

• © Queen's Printer for Ontario, 2009 - 2011 
• IMPORTANT NOTICES 

LAST MODIFIED: FEBRUARY 14, 2011 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: April 28, 2011 4:34 PM 
To: JoAnne Butler; Deborah Langelaan 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated Apri\19, 2011.PDF; PAC s. 7 Notice 

Apri\27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release. PDF 

Here is the notice to the Crown. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: Apri\28, 2011 4:26PM 
To: Michael Killeavy; Sebastiano, Rocco; 'Ivanoff, Paul' 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ca\well, Carolyn (MEl) [mailto:Carolyn.Calwel\@ontario.ca] 
Sent: April 28, 2011 4:22 PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEl) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan -thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will ca\Lyou about the_one change 
that I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
NDeputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

1 



This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and pennanently delete the message and all attachments. Thank you. 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ unGATtON 

Apri119, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41

h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wemngton Street West 
Suite 3200, P.O. Box 329 
Toronto, ON canada M5K 1K7 
T416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
arrnouncement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence The forma! legaFprocess of idei'ltifymg the appropriate mechariisrrdoaeterilliiie the 
reasonable damages, iricluding the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the marrner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

~aur#L 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief ofStciffto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 



October 7, 20 I 0 

TtansCanada Energy Ltd. 
450-1 '' Street 
Calgary, AB T2P SHI 

Attn: Alex Pourbaix, 
President, 
Enetgy and Oil Pipelines 

Dear Mr PoUibaix ; 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T 416-·967-7474 
F 416 967-1947 
WNW .powerauthority .on .. ea 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Ener·gy Ltd .. and Ontario Power Authority (the "OPA ") dated October 9, 2009 

As you are no doubt awar·e, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supp01ted by the OP A's planning analysis of the current circumstances 
in southwest G I A 

The OPA wiU not proceed with the Contmct.. As a result of this, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontruio, we wish to work with you to identify other pmjects and the extent to which such pmjects may 
compensate you for tennination of the Coniiact while appmpriately protecting the interests ofratepayexs .. 

Yon rue hereby directed to cease all further work and activities in connection with the Facility (as 
defined in the Contract), other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a conclusion .. 

We undertake that we will not disclose this letter without giving you prior notice and we request that you 
do the same .. 

Sincerely, 

ONIARIO POWER AUIHORifY 

Per·:~Q 
Nrune: · Colin Andersen 
1 itle: ChiefEKecutive Officer 

l 
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t?ontario 
• Facebook 

• 

Oakville Power Plant Not Moving 
Forward 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply - including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 

reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first identified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/2011 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 

your views. 
• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together,. our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/201 I 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

- Kevin Flynn 
MPP, Oakville 

Site Help 

Notices 

• © Queen's Printer for Ontario, 2009- 2011 
• IMPORTANT NOTICES 

LAST MODIFIED: FEBRUARY 14, 2011 

27/04/2011 7:26PM 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan Kennedy 
April 28, 2011 4:36 PM 
Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Lyle; Michael Killeavy 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF; PAC s. 7 Notice 
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 201 O.PDF; Oct. 7, 2010 Press 
Release. PDF 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ UTI GAllON 

April19, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41

h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific: Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto, ON Canada M5K 1K7 
T416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@lgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OP A, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in_ the termination letter, .despite several months of negotiations. - Our .instructions are to­
commence the formal legafprocess of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

Y$cwa#:-
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of/he Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanadathat it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 
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October 7, 20 I 0 

lransCanada Energy Ltd. 
450-1 '' Street 
Calgruy, AB T2P SHl 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dear Mr Pourbaix : 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T 416··967-7474 
F 416 967-1947 
WNW .poweraut!lority .on .. ea 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between lransCanada 
Ener·gy Ltd .. and Ontario Power· Authority (the "OPA ") dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OP A's planning analysis of the current circumstances 
in southwest G I'A. 

The OPA wUI not proceed with the Contract As a result of this, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desile to generate power in 
Ontario, we wish to work with you to identifY other projects and the extent to which such projects may 
compensate you for termination of the Contract while appropriately protecting the interests of ratepayers .. 

Yon are hereby directed to cease all further work and activities in connection with the Facility (as 
defined in the Contract), otl1er than anything that may be reasonably necessruy in the circumstances to 
bring such wotlc or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you prior notice and we request that you 
do the same. 

Sincerely, 

-ONJARTO POWER AUIHORHY 

Per·:~Q 
Name:· Colin Andersen 
I itle: ChiefExecutive Officer 
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I'~ :). "> .vr Ontario 
• Facebook 

• 

Oakville Power Plant Not Moving 
Forward 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands · 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply -including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longt?r required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide.ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/2011 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 

your views. 
• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.cajenergy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/20 II 7:26 PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

-Kevin Flynn 
MPP, Oakville 

Site Help 

Notices 

• ©Queen's Printer for Ontario, 2009 - 2011 
• IMPORTANT NOTICES 

LAST MODIFIED: FEBRUARY 14, 2011 

27/04/2011 7:26PM 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
April 28, 2011 4:40 PM 
Susan Kennedy 
Michael Killeavy; Sebastiana, Rocco 
RE: TransCanada Energy Limited v: Her Majesty in right of Ontario 

Can you inquire as to the date that this was served, the manner in which it was served, and whether there was 
any cover letter that was served with the notice. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 188 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthoritv.on.ca] 
Sent: Thursday, April 28, 2011 4:26 PM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: April 28, 2011 4:22 PM 
-To:-Susan J(enneQy - ----,- -
Cc: Michael Lyle; Perun, Halyna N. (MEI) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change 
that I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 

1 
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A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiSgiE~, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
dele divulguer sans autorisation. 

****"""*************"*****************"*******""******************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Susan Kennedy 
April 28, 2011 4:46 PM 
Michael Killeavy 
Michael Lyle; Kristin Jenkins 

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential (In Contemplation of Litigation) 

MK, 

Please see below. 

I believe the answer to KJ's question is "no" but wanted to confirm. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April28, 2011 5:00 PM 
Susan Kennedy 
Michael Lyle; Kristin Jenkins 

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

*** PRIVILIEDGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Correct. Our response back went from our counsel to their counsel and address the Confidentiality Agreement issues 
we identified. 

There was a telephone call from our counsel to their counsel were our counsel raised the issue of the TCE not 
negotiating in good faith. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: April 28, 2011 4:46 PM 
To: Michael Killeavy 
Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential !In Contemplation of Litigation) 

MK, 

Please see below. 

I believe the answer to KJ's question is "no" but wanted to confirm. 

Susan H. Kennedy 
Director, Corporale/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

1 



From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
May 3, 2011 8:25AM 
Susan Kennedy 
Michael Lyle; JoAnne Butter; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v3_LEGAL_1_- v3 Common Interest Privilege Agreement, 
OPA-#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.pdf 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

-April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of "Third Party" has been simplified. 

- the definition of "Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
EJario, Canada MSX 188 

******"*****"***************************"*****"***************""**** 

This e-mail message is privileged, confidential and subject to 

1 



copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilr§gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

******************************************************************** 
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a; 

COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as ofthe 1 '1 day of April, 2011 (the "Effective Date"). 

BETWEEN: 

RECITALS: 

A. 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

bO B. a; 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

~ 

·~ > 
·~ 
~ 

~ 
--------------

~ 

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. . .. C:ooper~tio!! Jn. S\lCll_'!. j oillt defence effort \\fill_nect)s.sa,rily il:rvolve . the .. exchange of 
confidential information as well as irtfortha:tion which is otherwise privileged ·such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims"means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

"Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
· · written or electronically recorded, in respect of .the preparation of positions, 

responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged . Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

5. 

6. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected .by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by .the.Receiving Party. to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 
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WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
· Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been du1y given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
J'or~nt<J,__Ontar~ _____ _ _____ _ _ _ __ _ __ _ ____ _ _ _ ·--. ___ _ 
M5H 1Tl 
Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 
E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 
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GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

23. This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

24. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

26. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

ONTARIO POWER AUTHORITY 

By:, _________ _ 
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Name: ________ _ 

Title:.~--------

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _____ __c ___ _ 

Name: ________ _ 

Title: ________ _ 





COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the I'' day of April. 2011 (the "Effective Date"). 
[NTD: CensideF whetheF this ;\gFeement sheald be bael<dated.] 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. 

B. 

C. 

D. 

E. 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences. 

The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, pool 
their individual work product and cooperate in a joint defence effort. 

Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 

--amongst -others-,-:solicitorlclient--commtmicalion-'and16r-~commllnications made::and­
materials obtained or prepared in contemplation of litigation. 

In light of their common interest, and the fact that litigation by TCE against the OP A and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set 
forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out of, 
or in connection with the SWGTA Contract, and any and all sueseEtUeffi arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, and experts---am! 
affiliates. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 
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(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not,with 
resJ:leet te either Party, a11y eeFJ:leratiell, J:lartlleFSRifl, jeillt ve11mre er ether legal 
61ltity that is a aireet er illaireet J:lareat er seesiaiary efsee!. Party er that aireetly er 
iaaireetly (i) ewas er eeatrels seeh Party, (ii) is ewaea er eeatrellea ey see!. Party, 
er (iii) is eaaer eemmea evmershifl er eeatrel with seeh Party. Fer flliFJ:leses efthis 
eefiaitiea, "eelltrel" shall meaa the J:le'iver te aireet the maaagemeat er J9elieies ef 
sueh eatity, whether threugh the ewaershifl sf Yetiag seeerities, ey eeatraet, er 
etherwise, aaa, wilheut limitatiea, a Partv. Third Party includes TCE, their 
employees, agents, counsel, subcontractors, consultants, experts, or any other 
person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence ofthe Claims, wish to 
cooperate with each other in respect of the defence of the Claims, and due to the anticipated 
litigation with TCE, wish to share between them Privileged Information without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by 
solicitor-client (attorney client) privilege, litigation privilege, work product doctrine, 

.. vvitliOilt jlr~ludice privi~ge,~J":~ny ot!Ie£:applica!Jleru~of.privileg"corcc<l_nfjd(:nt!aJity:-_ -c 

(i) 

(ii) 

are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure; and 

will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 
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6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence ofthe Claims 
and their intention that no waiver of privilege shall result from their exchange of Privileged 
Information between them shall in no way be affected or deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising out of the SWGTA Contract, whether in connection with the Claims or 
otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from time 
to time, as the case may be, provided that each of the Parties reserves the right to determine 
what information will be shared and under what circumstances, and no obligation or duty 
to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution 
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or 
by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
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prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualifY a Party's counsel (including for 
certainty the Party's counsel's law firm and any partner or associate thereof) after a Party 
has withdrawn from this Agreement for any reason, including without limitation, due to 
any conflict of interest which arises or becomes known to the withdrawing Party after the 
Effective Date, adversity between the Parties or any other reason whatsoever based on this 
Agreement or the cooperation and disclosure of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship 
between counsel for Ontario and the OPA, as a result of any communications, sharing of 
Privileged Information, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

~ 18. All notices and other comnmnications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in person 

~- ___ .cortelec·opiedcor.deliveredby.overnight.courier,-Withpostageprepaid,addressedasfollows: __ - . - . -

r"'H 
C\l 
~ 

Q 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H lTl 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of Ontario 
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with 
respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly or 
by implication to create a duty of loyalty between any counsel and anyone other than the 
client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither 
Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon · 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent 
of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective successors 
and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 
forth above. 
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ONTARIO POWER AUTHORITY 

By: _________ _ 

Name: _________ _ 

Title:. _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By:. _________ _ 

Name:. _________ _ 

Title:. _________ _ 



Aleksandar Kojic 

From: Michael Lyle 
Sent: May 10, 2011 1:24PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; 

Michael Killeavy; Deborah Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi 
Visram; Sarah Diebel; Aaron Cheng 

Subject: TCE Potential Litigation 
Attachments: TCE Document Retention Memo.doc 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records 
relating to that potential litigation. Please read this document carefully. We would be happy to answer any questions 
that you might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 



May 31,2012 

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir 
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah 
Langelaan, Michael Killeavy, Robert God hue, Nimi Visram, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM: Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document Retention & Preservation 

PLEASE READ THIS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedings are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defmed broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list­
any record, data and information in any format must be preserved. 

An important part of document preservation is to consider electronic records - including 
electronic versions of documents as well as documents which may only exist electronically and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 

·anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OPA and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: May 10,20111:31 PM 
To: 
Cc: 

Anshul Mathur; Ronak Mozayyan 
Deborah Langelaan 

Subject: FW: TCE Potential Litigation 
Attachments: TCE Document Retention Memo. doc 

Please review the attached memorandum and comply with it. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records 
relating to that potential litigation. Please read this document carefully. We would be happy to answer any questions 
that you might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
E:mail: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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May 31,2012 

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir 
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah 
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM: Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document Retention & Preservation 

PLEASE READ TillS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
GeneratingStation, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedings are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

As-sudi; In -order to -ensiifeihatthe -OPA meetsits obHgaiions- aiid ill ord(£i:o assist i:he OPA. in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defined broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list­
any record, data and information in any format must be preserved. 

An important part of document preservation is to consider electronic records - including 
electronic versions of documents as well as documents which may only exist electronically and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OP A and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Govermnent relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: May 20, 2011 12:23 PM 
To: 
Cc: 

'RSebastiano@osler.com'; 'Pivanoff@osler.com'; 'ESmith@osler.com'; Susan Kennedy 
JoAnne Butler; Michael Lyle 

Subject: Fw: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

This is an interesting development. Perhaps we could teleconference later today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.com] 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff murray@transcanada.com>; Terry Bennett <terrv bennett@transcanada.com>; John Cashin 
<john cashin@transcanada.com>; Jody Johnson <jody johnson@transcanada.com>; Doug Mclean 
<doug mclean@transcanada.com> 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
.th.?!WiiLP19Jrigger~cl_as a change orger at §.!\1!!!!:19 cl_at!l"~The OJJtion is only tljggE')redjf !hEl...IVIl'.S.g~s!_urQin~s_:;arE'l 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 
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In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate· and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416. 559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
May 20, 2011 1:29 PM 
Colin Andersen 
Brett Baker; JoAnne Butler 

Subject: FW: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract#6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

FYI. Please see below. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.coml 
Sent: May 20, 201112:19 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack; John Finnigan; Geoff Murray; Terry Bennett; John Cashin; Jody 
Johnson; Doug Mclean 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 

. --installed by-TransCanada in a-simple cycle configuration under a contract-between -TransCanada-and the ORA to replace 
the SWGTACfeanEnergySl.lppiTCoritiacf.Triadditiori, MPS llasafirsfrigiitofoffer-foprovidethepowertrain for a- - -
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and. 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 
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TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Cc: 
Subject: 

FYI 

Deborah Langelaan 
May 20, 2011 4:33 PM 
'rsebastiano@osler.com'; 'pivanoff@osler.com'; 'safouh@smsenergy-engineering.com'; 
Susan Kennedy; Michael Lyle 
Michael Killeavy 
Fw: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.com] 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff murray@transcanada.com>; Terry Bennett <terrv bennett@transcanada.com>; John Cashin 
<john cashin@transcanada.com>; Jody Johnson <jody johnson@transcanada.com>; Doug Mclean 
<doug mclean@transcanada.com> 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract. between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
-rate and start-up time in the amended contract. The start-uptime has been restatedto be "press start to 100% load"-and 

- allows for-new-NFPArequiremenlS,-resultlngln guarariteeil siart,l.iptiriie of26min-utes to 105%-foa-d.- - - - -- - -

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 
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Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416. 559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Deborah Langelaan 
May 20, 2011 4:41 PM 
Michael Killeavy 

Subject: Re: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

Thanks, you too. 

From: Michael Killeavy 
Sent: Friday, May 20, 2011 04:40 PM 
To: Deborah Langelaan 
Subject: RE: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Good. You both survived. See you Tuesday. Have a nice long weekend. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: May 20, 2011 4:39 PM 
To: Michael Killeavy 
Subject: Re: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Oh .. .l didn't see them on the original distribution list. 

We just finished the course and am waiting for my ride to the airport. Really informative course. 

From: Michael Killeavy 
Sent: Friday, May 20, 2011 04:36 PM 
To: Deborah Langelaan 
Subject: RE: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Yes, we all got it. 
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This is curious. Why in the world would they take the time and effort to negotiate an LTSA if they weren't committed to 
a compromise settlement? I think this niay signal that they aren't as committed to litigation as th.ey often claim they 

are. 

Have a safe trip home. I hope it's not too bumpy for Ronak. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: May 20, 2011 4:33 PM 
To: 'rsebastiano@osler.com'; 'pivanoff@osler.com'; 'safouh@smsenergy-engineering.com'; Susan Kennedy; Michael Lyle 
Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com] 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff_murray@transcanada.com>; Terry Bennett <terry_bennett@transcanada.com>; John Cashin 
<john_cashin@transcanada.com>; Jody Johnson <jody_johnson@transcanada.com>; Doug McLean 
<doug_mclean@transcanada.com> 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
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replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 1 00% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Privileged & Confidential 

Thank you - Deborah. 

Safouh Soufi [safouh@smsenergy-engineering.com] 
May 20, 2011 7:26 PM 
Deborah Langelaan 
Michael Killeavy; 'Ivanoff, Paul'; 'Sebastiane, Rocco' 
RE: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

For your information I received from Paul Ivanoff of Osier earlier today a copy of the long awaited L TSA. I am assuming 
the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during 
the "negotiation" process and it is done Without Prejudice. If this is the case then I suggest that we don't review the L TSA 
at this time. 

Otherwise, please let us know what action SMS is required to take in respect of this document. 

Have a great long weekend everyone, 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.cal 
Sent: May 20, 2011 4:33 PM 
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engineering.com; Susan Kennedy; Michael Lyle 
Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. andMPS Canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.com] 
Sent: Friday, May 20, 2011 12:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff murray@transcanada.com>; Terry Bennett <terrv bennett@transcanada.com>; John Cashin 
<john cashin@transcanada.com>; Jody Johnson <jody johnson@transcanada.com>; Doug Mclean 
<doug mclean@transcanada.com> 

·Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
_E_n~rgy Ltd.and MPS Canacl_a,Jn_c._ _ __ _ 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
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installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
raie and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416. 559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
May 20, 2011 7:40 PM 
Deborah Langelaan 
Michael Killeavy; rsebastiano@osler.com; pivanoff@osler.com; Susan Kennedy; Michael Lyle 
RE: TransCanada Oakville GS -Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

Reissue to include Susan Kennedy and Micheal Lyle who inadvertently were not copied on original email. 

Privileged & Confidential 

Thank you -Deborah. 

For your information I received from Paul Ivanoff of Osier earlier today a copy of the long awaited L TSA. I am assuming 
the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during 
the "negotiation" process and it is done Without Prejudice. If this is the case then I suggest that we don't review the L TSA 
at this time. 

Otherwise, please let us know what action SMS is required to take with respect to the L TSA. 

Have a great long weekend everyone, 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.ca] 
Sent: May 20, 2011 4:33 PM 
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engineering.com; Susan Kennedy; Michael Lyle 
Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.com] 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff murray@transcanada.com>; Terry Bennett <terrv bennett@transcanada.com>; John Cashin 
<john cashin@transcanada.com>; Jody Johnson <jody johnson@transcanada.com>; Doug Mclean 

cs:doug mclean@transcanada:com~ ~ -~ ---------:_- :..~-:c-cc::-c·-:-_:::-.::-:--:::c-c-::-c:: _ 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
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of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original · 
message. Thank you. 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: May 20, 2011 8:06 PM 
To: 
Cc: 

'safouh@smsenergy-engineering.com'; Deborah Langelaan 
'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy; Michael Lyle 

Subject: Re: TransCanada Oakville GS -Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd. and MPS Canada, Inc. 

Deb and I will meet with JoAnne next week and decide on next steps. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Friday, May 20, 2011 07:40 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; rsebastiano@osler.com <rsebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Susan Kennedy; Michael Lyle 
Subject: RE: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Reissue to include Susan Kennedy and Micheal Lyle who inadvertently were not copied on original email. 

Privileged & Confidential 

Thank you - Deborah. 

For your information I received from Paul Ivanoff of Osier earlier today a copy of the long awaited L TSA. I am assuming 
the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during 
the "negotiation" process and it is done Without Prejudice. If this is the case then I suggest that we don't review the L TSA 
at this time. 

·· Oth.erwise;·pleaselet us kno_wwbataction SMS is_requir<!d_totakecwilh r<>spe~t to the. LTSA 

Have a great long weekend everyone, 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: May 20, 2011 4:33 PM 
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engineering.com; Susan Kennedy; Michael Lyle 
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Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6S19 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com] 
Sent: Friday, May 20, 2011 12:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff_murray@transcanada.com>; Terry Bennett <terry_bennett@transcanada.com>; John Cashin 
<john_cashin@transcanada.com>; Jody Johnson <jody_johnson@transcanada.com>; Doug Mclean 
<doug_mclean@transcanada.com> 
Subject: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
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24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee( s ). This 
communication from Trans Canada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notifY the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
May 21, 2011 5:43 PM 

To: Michael Killeavy 
Subject: Re: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract#6519 

between TransCanada Energy Ltd. and MPS Canada, Inc. 

Thanks Micheal. 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Fri, 20 May 2011 20:05:34 -0400 
To: <safouh@smsenergy-engineering.com>; Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Cc: <RSebastiano@osler.com>; <Plvanoff@osler.com>; Susan 
Kennedy<Susan.Kennedy@powerauthority.on.ca>; Michael Lyle<Michaei.Lyle@powerauthority.on.ca> 
Subject: Re: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 between 
TransCanada Energy Ltd. and MPS Canada, Inc. 

Deb and I will meet with JoAnne next week and decide on next steps. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Friday, May 20, 2011 07:40 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; rsebastiano@osler.com <rsebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Susan Kennedy; Michael Lyle 
Subject: RE: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Et~issue to include Susai]-K_en_oec!y and Mich~al Lylewhoin<~<:lve.r:tently WJ3Ie not c.ople.c.l on original em_ai1 · · 

Privileged & Confidential 

Thank you - Deborah. 

For your information I received from Paul Ivanoff of Osier earlier today a copy of the long awaited L TSA. I am assuming 
the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during 
the "negotiation" process and it is done Without Prejudice. If this is the case then I suggest that we don't review the L TSA 
at this time. 

Otherwise, please let us know what action SMS is required to take with respect to the L TSA. 
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Have a great long weekend everyone, 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: May 20, 2011 4:33 PM 
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engineering.com; Susan Kennedy; Michael Lyle 
Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com] 
Sent: Friday, May 20, 2011 12:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff_murray@transcanada.com>; Terry Bennett <terry_bennett@transcanada.com>; John cashin 
<john_cashin@transcanada.com>; Jody Johnson <jody_johnson@transcanada.com>; Doug Mclean 
<doug_mclean@transcanada.com> 
Subject: Transcanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 
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John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Lyle 
June 17,201111:16 AM 
Colin Andersen; JoAnne Butler 
Michael Killeavy 

Subject: FW: Memo re Strategic Options for Arbitration with TCE 
Attachments: Memo re Strategic Considerations for Arbitration with TCE 20838721_2.DOC 

FYI 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: June 16, 20111:59 PM 
To: Michael Lyle; Michael Killeavy 
Cc: Ivanoff, Paul; Sebastiana, Rocco 
Subject: Memo re Strategic Options for Arbitration with TCE 

Michael and Michael, 

Further to your meeting earlier this week with Paul and Rocco, please find attached a draft memo we have 
prepared setting out strategic considerations for a possible arbitration with TCE. If you have any questions, 
please let us know. 

Elliot 

L - · -EIIiafsmith- --
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada MSX 1 88 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Osler, Hoskin & Har~ourt LLP 

Memorandum 
To: Michael Lyle, OPA 

c: Michael Killeavy, OPA 

From: Elliot Smith and Paul Ivanoff 

Subject: Southwest GTA Energy Supply Contract (the 
"Contract") between TransCanada Energy Inc. 
("TCE") and Ontario Power Authority ("OPA") 
dated October 9, 2009 

1. Background 

Privileged & Confidential 

Date: June 16,2011 

Tel: 416.862.6435 and 
416.862.4223 

Matter No: 1126205 

TCE and the OPA are currently in a dispute over the proper compensation to be paid to TCE in 
exchange for the mutual termination of the Contract. This memorandum is intended to set out 
strategic considerations relevant to the resolution of the dispute by an arbitrator. 

Both TCE and the OPA have an interest in resolving the dispute by way of arbitration rather than 
litigation as this could permit the dispute to be resolved on a confidential basis. · TCE has set out 
three conditions that must be satisfied before it will agree to arbitration. These conditions were 
relayed in a telephone conversation on May 1 0, 2011 between Michael Barrack, litigation 
counsel to TCE, and Paul Ivanoff, counsel to the OPA, with Elliot Smith also in attendance. We 
understand that TCE has not communicated these conditions to the OPA in writing and therefore 
this memo is based on the recollections of Mr. Smith and Mr. Ivanoff from such call with TCE's 
litigation counsel. We understand that Mr. Barrack has also conveyed these conditions to counsel 
for the Ministry of Energy. 

The conditions set by TCE are that any arbitration (i) be a three-party arbitration between TCE, 
the OPA and Her Majesty in right of Ontario (the "Crown"), (ii) recognize the terms of the 
October 7, 2010 letter from Colin Andersen to Alex Pourbaix (the "October 7 Letter") and (iii) 

· · · pQt ·preclt~.d~ -T,GE-from-partic.ip!!ting-in -futuJS:-Q PA procurements. E.Jich -oJ-j:h~se,cQpditions. ·is·· 
discussed in greater detail below. 

2. Conditions for TCE to Agree to Arbitration 

(a) Arbitration Must Include the Crown 

We remain unclear on TCE's motivation to include the Crown in any arbitration of the dispute, 
but have two hypotheses. Firstly, TCE may wish to include the Crown as a party to the dispute 
in order to have the benefit of document production from the Crown. TCE may believe or 
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suspect that there is correspondence or other documents in the Crown's possession which either 
contain certain promises to TCE regarding compensation for the mutual termination of the 
Contract or which provide evidence to support a favourable interpretation of the words in the 
October 7 Letter. As we do not have the Crown's records for review, it is difficult to comment on 
how important this factor is to TCE; however, we would note that to the extent the terms of the 
arbitration concede liability to TCE for loss of profits, there is less value in whatever documents 
the Crown may have as the only determination for the arbitrator in such case would be the 
quantum of damages and not whether the OPA waived the exclusion of consequential damages 
set out in the Contract. 

Secondly, TCE may be concerned about its ability to collect on any judgment from the OPA and 
therefore would like to have the Crown included as a party to the arbitration. This concern may 
be derived from (or exacerbated by) concern that the OPA may cease to exist in the near future 
(given certain statements made in the media and the uncertainty of the results of next October's 
election). In any event, we believe that this concern may not be well-founded as we understand 
that the OPA continues to hold the same credit rating as the Crown. 

While in litigation (as opposed to a confidential arbitration) there may be political or public 
relations considerations that would motivate a desire by TCE to include the Crown, because the 
proposed arbitration would be confidential, we do not believe that this is a factor in the present 
circumstances. 

We believe it would not be in the OPA's best interests to have the Crown included as a party to 
an arbitration of the dispute. We do not see a benefit to the OPA in having the Crown as a party 
and. there are potential drawbacks as it would likely increase the cost and complexity of the 
proceedings. If the Crown were to be a party to the arbitration, there is also the possibility that 
unfavourable documentation would be produced during document production which might harm 
the OPA's potential defences. 

(b) Arbitration Must Recognize the Terms of the October 7 Letter 

It is unclear what precisely is the nature of this condition; however, we believe based on 
discussions with TCE's counsel that TCE does not want the OPA to be permitted to take the 
position that the exclusion of consequential damages set out ins. 14.1 of the Contract precludes 
TCE from recovering any amounts from the OP A on account of loss of profits. This would be, 
in effect, to treat the October 7 Letter as a waiver by the OPA of the benefit of the exclusion for 
loss of profits set out ins. 14.1. 

If the OP A were to concede that the October 7 Letter constituted a waiver, it would be important 
to ensure (i) that such waiver did not affect aspects of s. 14.1 not related to loss of profits, e.g., 
the exclusion of punitive or special damages and (ii) that the OPA did not waive the exclusion of 
other indirect lost profits, i.e., losses of other profits that TCE might have earned by developing 
the Oakville Generating Station (for example, selling excess steam to Ford). A narrow waiver of 
the exclusion for lost profits from the Contract may be acceptable to the OPA, if in exchange for 
such a waiver, TCE was willing to concede to arbitration without the Crown as a party and 
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cooperate in either negotiating a replacement project or an assignment of the gas turbines, as 
further discussed below. 

(c) Arbitration Must Not be an Impediment to TCE Participating in Future OPA 
Procurements 

TCE has stipulated that any agreement to arbitrate must not be an impediment to their 
participation in future OPA procurements. While this is obviously of great importance to TCE, 
the OPA's interests in this point may also be aligned. Given how few developers are currently 
active in the Ontario market for electricity supply from natural gas, despite the dispute between 
the OPA and TCE, it would likely not be in the OPA's interests to run a procurement where TCE 
was not permitted to participate as this would simply reduce the competition in the procurement 
and result in less competitive bids. One point that may be contentious with TCE is that while the 
OPA may agree not to exclude TCE from future procurements by reason of the arbitration, it 
would be difficult to commit with certainty that TCE would be permitted to participate in any 
future procurements as there may be other criteria in a future procurement which TCE would not 
be able to satisfy (for example, as part of a pre-qualification process). 

3. Potential OPA Conditions to Agree to Arbitration 

In light of the above analysis, it may be possible for the OPA to propose terms of arbitration to 
TCE which are acceptable to TCE and provide benefits to the OPA. The OPA's main objective 
in negotiating terms of arbitration may be to provide for an efficient use of the gas turbines 
originally acquired for the Oakville Generation Station, since these comprise a substantial 
proportion of the sunk costs incurred in connection with the Contract. It appears that the highest 
value use for these gas turbines would be to use them in a peaking generation project in the 
Kitchener-Waterloo-Cambridge area (the "Peaking Project"). There are principally two ways in 
which this could be achieved: (i) the OPA could run a competitive procurement for a developer 
to .take an assignment of the equipment supply contract (the "Equipment Supply Contract") 
between TCE and MPS Canada, Inc. ("MPS") and build the Peaking Project using these turbines, 
or (ii) the OPA could negotiate a replacement contract with TCE (the "Replacement Contract") 
for TCE to build the Peaking Project using these turbines. 

(a) Assignment of Turbines 

. The tenns. of tl:te Equipment )3upplyCpntra_ct_permit it,. sut>je~tt<J MI'S's CQ!lsent,J()lJ~~as~ignJ!cL 
by. ICE ·to .<i· third paM. that W.ould tiike O.ti IJ.ll of ICE' s- rights_ill1d ()b1igatiom;llild_er -the 
Equipment Supply Contract. In exchange for taking an assignment of the Equipment Supply 
Contract, the assignee would normally be expected to pay to TCE an amount equal to all 
amounts already paid by TCE pursuant to the Equipment Supply Contract to make TCE whole. 
Such an assignee could then make any remaining payments pursuant to the Equipment Supply 
Contract and ultimately take delivery of the turbines to utilize them in the construction of the 
Peaking Project. This would, in effect, fully mitigate TCE's damages relating to the Equipment 
Supply Contract. 
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In order to fmd a third party willing to take an assignment of the Equipment Supply Contract, the 
OPA would likely run a procurement for a developer to enter into aCES-style contract (perhaps 
similar to the form of the peaking generation contract from Northern York Region) with the OPA 
whereby the developer would design, construct, own and operate the Peaking Project using the 
turbines in exchange for a monthly payment from the OP A. As part of this process, each 
proponent in the procurement process would agree that if selected as the successful proponent, 
they would enter into an assignment of the Equipment Supply Contract and pay TCE an amount 
equal to all amounts previously paid by TCE pursuant to the Equipment Supply Contract. 

In order to set up the legal framework for this, MPS, the OP A and TCE would need to enter into 
an agreement for TCE to assign its interest in the Equipment Supply Contract to the successful 
proponent (the "Agreement to Assign"), and pursuant to which MPS would consent to such an 
assignment. The Agreement to Assign would contain, as a schedule, the form of assignment 
agreement (the "Assignment Agreement") to be entered into by the successful proponent, TCE 
and MPS, upon conclusion of the procurement process. This form of Assignment Agreement, 
along with a copy of the Equipment Supply Contract, would be included as documents in the 
procurement process so that prospective proponents could properly evaluate the arrangement that 
the successful proponent would be required to enter into. Upon the determination of a successful 
proponent, the Agreement to Assign would contractually obligate TCE and MPS to enter into the 
Assignment Agreement with the successful proponent. 

Impediments by TCE to the Assignment of the Turbines 

The most likely impediment to any assignment of the turbines would be that TCE could refuse to 
cooperate in the negotiation of an Agreement to Assign, particularly if TCE expects that it will 
not be permitted to participate in the procurement process for the Peaking Project. This risk 
could be somewhat mitigated if TCE were permitted to participate in the procurement for the 
Peaking Project; however, TCE may still resist on the basis that if they block an assignment of 
the Equipment Supply Contract, they would still be the preferred developer to build the Peaking 
Project. In order to counter this strategy by TCE, the OPA could advise TCE that if it refuses to 
cooperate in the negotiation of an Agreement to Assign, the OPA will make a "with prejudice" 
offer to take an assignment of the Equipment Supply Contract from TCE at full price. A refusal 
by TCE to accept this offer could be seen as a failure by TCE to reasonably mitigate its damages 
in connection with the cancellation of the Contract. In particular, as this proposed arrangement 
would fully mitigate any damages to TCE relating to the Equipment Supply Contract, by failing 
to accept this offer and properly mitigating its damages, TCE would be taking on the risk of 
reselling the turbines or repurposing them for another project. Either of these results would not 
mitigate ICE's damages to the same extent as the proposed assignment arrangement, and 
therefore potentially exposes TCE to a finding by a court or arbitrator that it failed to properly 
mitigate its damages and that the OP A is not liable for damages incurred by TCE relating to the 
Equipment Supply Contract which would have otherwise been mitigated by assigning it to the 
OP A. As a result, although TCE may not be eager to negotiate an Agreement to Assign, if TCE 
were to refuse to cooperate, this has the potential to expose it to significant losses which may not 
be recoverable from the OPA. [NTD: We are undertaking further research on this point and 
will advise if there is any new information which affects the analysis.] 

LEGAL_l:20838721.2 



-5-

Impediments by MPS to the Assignment of the Turbines 

Experience to date with MPS suggests that there is also the possibility that MPS may not 
cooperate with the OPA in the negotiation of an Agreement to Assign. However, the Equipment 
Supply Contract contemplates the potential assignment of that agreement and therefore a refusal 
of MPS to negotiate an Agreement to Assign would be inconsistent with the Equipment Supply 
Contract. In order to effect an assignment by TCE, MPS 's consent is required and such consent 
cannot be unreasonably withheld. The Equipment Supply Contract sets out three grounds 
pursuant to which it is not unreasonable for MPS to withhold consent: (i) if it has a reasonable 
basis for doubting the financial creditworthiness of a prospective assignee, (ii) if such 
prospective assignee is a direct competitor of MPS, or (iii) if such prospective assignee does not 
agree to be bound by all terms and conditions of the Equipment Supply Contract. 

Each of these three grounds can be addressed in a procurement process for the Peaking Project. 
With respect to the first ground, the OPA could address this by requiring proponents to have a 
minimum creditworthiness (or an appropriate related company guarantee) in order to participate 
in the procurement process. Alternatively, the OPA could consider an approach where in 
exchange for a security interest in the Peaking Project, the OPA would provide the necessary 
guarantees itself. Each of the second and third grounds for MPS to refuse consent can be readily 
addressed by making them prerequisites for participating in the procurement process for the 
Peaking Project. 

Note that although each of the enumerated grounds for MPS to be able to refuse to consent to an 
assignment can be addressed, these enumerated grounds are not necessarily exhaustive and MPS 
may raise further grounds for refusing to consent to an assignment, so long as such grounds are 
"reasonable". One such reason which MPS may raise relates to the necessity of sharing of its 
confidential information with multiple proponents. This could be addressed, or at least partly 
addressed, by requiring proponents to enter into a confidentiality agreement with MPS prior to 
providing them with the Equipment Supply Contract. Note that this still may not satisfy MPS and 
it may be necessary to consider other approaches to address concerns raised by MPS. 

Lastly, it is also relevant that on March 23, 2011, MPS provided a notice of force majeure to 
TCE relating to the March 11, 2011 earthquake in Japan. The notice itself provided no details 
regarding the anticipated effect of the force majeure. TCE has not provided the OPA with any 
further detail regarding the potential effect of this force majeure, and it is uncertain whether MPS 
has· provided· anY'such-detail. to-TCE: -Pofentia.l-proponenfif in tlie•procurementprcicess-fofthe · 
Peaking Project may nofbe Willing to accept an assigninent of the Equipment Supply ContraCt 
until the full effect of this force majeure claim is known, or unless they are offered an indemnity 
for any impacts of such event of force majeure. 

[NTD: We should consider how other proponents (e.g. Veresen and Northland) would feel 
about such a procurement if TCE were also participating. Would they worry about being 
stalking horses or would they view the OPA's tendering process as being sufficiently robust 
to address this concern? This may require further consideration.] 
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(b) Replacement Contract with TCE 

The alternative approach to utilizing the turbines in the Peaking Project would be to negotiate an 
agreement with TCE for TCE to develop this project utilizing the turbines pursuant to a 
Replacement Contract. There are three main issues between TCE and the OP A in coming to 
agreement on the terms of a Replacement Contract: (i) the amount to be included in the 
Replacement Contract on account of the "anticipated financial value of the Contract", (ii) the 
methodology to determine the capital cost of building the Peaking Project and how that would be 
included in the Replacement Contract, and (iii) the proper allocation of permitting and 
development risk between TCE and the OPA. 

The first issue is the issue to be decided by an arbitrator. The Replacement Contract (or term 
sheet setting out the main provisions of the Replacement Contract) could leave this as an amount 
to be determined through the arbitration process. The second issue relating to the methodology to 
determine the capital cost of the Replacement Project is an issue that we believe has the potential 
to be resolved by the parties through negotiations. With the right level of risk sharing and 
auditing rights, the parties should be able to reach a compromise on the treatment of the capital 
cost for the Peaking Project. Despite a failure to reach such an agreement previously, we believe 
that if TCE were to learn that the OP A was seriously contemplating pursuing the assignment of 
turbines option, an option which TCE would have difficulty blocking as result of their duty to 
mitigate damages, they may be more motivated to reach agreement on terms with the OPA that 
provides the Peaking Project to TCE on a sole-source basis rather than requiring them to 
compete for it. 

The final issue between TCE and the OPA on the allocation of permitting and development risk 
is the most difficult to resolve. TCE has made it clear to the OPA that TCE cannot accept a 
Replacement Contract as compensation for the mutual termination of the Contract which 
contains the same risks that prevented it from successfully developing the Oakville Generating 
Station in the lead up to the October 7 Letter. The OP A has offered to provide limited permitting 
relief, but TCE has insisted upon full permitting and extensive development and other force 
majeure risk and cost relief. It is conceivable that even with OPA pursuing the assignment of 
turbines option, there may not be enough to convince TCE to accept a level of permitting and 
development risk that would be acceptable to the OPA. TCE's representatives have repeatedly 
stated that they do not want to be in a position where they feel that have "traded one bad contract 
for another". 

4. Conclusion 

We remain of the view that it will be very difficult to reach agreement with TCE on the terms of 
a Replacement Contract, even if the level of compensation for the termination of the Contract is 
left to an arbitrator to determine. It would take extensive negotiations to resolve the outstanding 
issue relating to the appropriate capital cost for the Peaking Project, and it would appear that the 
greatest level of permitting and development risk that TCE would be willing to accept would still 
be less than what the OP A would require them to take on. As a result, we believe that it would be 
worthwhile to focus greater efforts on arranging an assignment of the gas turbines while 
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developing terms of reference for arbitration on TCE's compensation for the termination of the 
Contract. If the OPA were able to obtain TCE's cooperation in arranging an assignment of the 
gas turbines in exchange for settling on favourable terms of arbitration, this would be valuable to 
the OPA, since it would otherwise be much more difficult to arrange an assignment of the 
turbines without TCE's cooperation. Although TCE may not be eager to assist the OPA with 
this, they would at least be motivated to do so in order to properly mitigate their damages. 

There are a number of benefits to this approach: 

(i) the Peaking Project would be developed at a cost to the ratepayer that has 
been competitively bid and therefore, represents better value than a 
negotiated price; 

(ii) by tendering the Peaking Project, the OPA could decide on the appropriate 
level of risk sharing between it and the developer without having to 
resolve TCE's unwillingness to take on an appropriate level of permitting 
or development risk; 

(iii) the dispute between the OPA and TCE would be narrowed to the issue of 
quantum of damages rather than having to resolve a number of other 
issues in connection with negotiating a Replacement Contract; and 

(iv) the further this option is pursued, the more TCE is motivated to negotiate a 
Replacement Contract, such that if the OPA were to revert to that option it 
would do so from a position of greater leverage. 

The principal drawback to this approach is that it requires making a lump-sum payment to TCE 
in an amount to be determined by an arbitrator, without any direct return of value from TCE; 
however, the resolution and eventual payment of compensation to TCE would likely not occur 
for a minimum of 6-12 months after the commencement of the arbitration. 

LEGAL_1:20838721.2 



I 

I 

I 

I 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
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TO: 

FROM: 

DATE: 

RE: 

File#: 

AIRD & BERLIS LLP 

Barristers and Solicitors 

MEMORANDUM 

STRICTLY PRIVILEGED AND CONFIDENTIAL 

Ontario Power Authority (the "OPA") 

Aird & Berlis LLP 

February 17, 2010 

Southwest GTA Clean Energy Supply Agreement dated as of October 9, 2009 between 
TransCanada Energy Ltd. (the "Supplier") and the OPA (the "SW GTA Contract") in 
respect of Oakville Generating Station (the "Facility"): Consequences of Termination 
byOPA 

103661-SWGTA Client#: 33770 -Ontario Power Authority 

I. Introduction 

The Supplier won the right to enter into the SW GTA Contract with the OPA following a competitive 
request-for-proposals ("RFP") procurement process carried on by the OPA. As part of that process, 
the winner of the RFP was required to enter into the form of SW GTA Contract without the possibility of 
amending or modifying any of the terms of that contract (other than those specific to the Facility, such 
as specifications and connection). 

Since the date of execution of the SW GTA Contract, the development of the Facility by the Supplier 
has faced significant local opposition. Furthermore, an explosion at a natural gas-fired plant located in 
Middletown, Connecticut on February 7, 2010, although in no way related to the Facility, has 
heightened concerns in Oakville. 

The OPA is currently exploring various options with respect to the SW GTA Contract. This 
memorandum addresses issues related to potential termination of the SW GTA Contract by the OPA. 

All capitalized terms herein have the same defined meanings as in the SW GTA Contract. 

II. Executive Summary 

-The OPA can ~itself-terminate.the-SW GTA-Contract.or.rely on .others to take certain steps that may 
n3sulfinifsfermln-aflon.- - - .. ~ --- .... -- - ---- -- - .. - . -- . - --- - -- - -

The first option is for the OPA to terminate the SW GTA Contract of its own volition. This would likely 
constitute a Buyer (i.e. OPA) Event of Default under the SW GTA Contract or a repudiation under 
general contract law. Express remedies in the case of a Buyer Event of Default are available to the 
Supplier, but those enumerated in the SW GTA Contract are not particularly helpful to the Supplier. 

Remedies under general contract law would provide a more useful avenue for the Supplier. Under this 
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk 
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costs and expected future profits. These amounts could be estimated at between $1 and $2 billion, 
assuming discount rates of 7% to 10%. 

However, any such remedies would be subject to an exclusionary clause contained in the SW GTA 
Contract. Section 14.1 provides that, notwithstanding any provision of the SW GTA Contract, neither 
Party will be liable for any "special, indirect, incidental, punitive, exemplary or consequential damages, 
including loss of profits ... , loss of use of property or claims of customers or contractors of the Parties 
for any such damages." 

If enforceable, this provision would severely limit the amounts for which OPA would be liable. However, 
recent case law raises serious issues about whether the OPA could rely on a court to apply Section 
14.1. In a situation where (a) the OPA may have difficulty justifying termination of the contract, and {b) 
the contract was not subject to negotiation due to the nature of the procurement process, the court may 
be less likely to uphold such a blanket exclusion. 

The OPA could terminate the SW GTA Contract if a delay of 24 months was occasioned by a Force 
Majeure, such as an act of the Ontario Government or the municipality of Oakville. Following such 24-
month period, the OPA would have the option of terminating the SW GTA Contract without liability. 

Force Majeure is defined as an act, etc. that prevents a Party from performing its obligations and that is 
beyond a Party's reasonable control. This includes an an "order, judgment, legislation, ruling or 
direction" by a Governmental Authority, not caused by the OPA's fault or negligence, and with respect 
to which the OPA must have used Commercially Reasonable Efforts to oppose. 

Formally, acts of the Ontario Government are beyond the control of the OPA. An issue is whether a 
court, in this situation, would distinguish between the OPA and the Ontario Government. If it did, the 
OPA would still have to show that it made Commercially Reasonable Efforts to prevent or remedy the 
Force Majeure. 

Even if such an act of the Ontario Government constituted Force Majeure, the question would arise 
whether the government's action constituted Discriminatory Action. Discriminatory Action is defined as 
a law, order-in-council or regulation, or direct or indirect amendment of the contract, without the 
agreement of the Supplier, by the Provincial Government or Legislature. If Discriminatory Action 
applied, the Supplier would be entitled to receive damages· potentially amounting to sums similar to 
those available under the breach of contract scenario described above. 

If Oakville, rather than the Ontario Government, caused the Force Majeure, this would mean that such 
acts would not constitute Discriminatory Action and the Discriminatory Action remedy set out above 
would not be available to the Supplier. 

Ill. Discussion 

a. Supplier's contractual remedies for breach by OPA 

This analysis is based on the assumption that OPA simply tells the Supplier that the project is 
cancelled. For the purposes of this portion of the analysis, we have assumed that no event of force 
majeure is alleged and that there is nothing that might come within the definition of "Discriminatory 
Action" within the meaning of section 13.1 of the SW GTA Contract. 

If the OPA to terminate the SW GTA Contract of its own volition this would likely constitute a Buyer (i.e. 
OPA) Event of Default under section 10.3 of the SW GTA Contract and a repudiation of the contract 
under general contract law. Express remedies in the case of a Buyer Event of Default are available to 
the Supplier under section 1 0.4. However, such enumerated remedies provide that the Supplier may 
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set off payment due to the Buyer (of which there are none) against amounts payable by the Buyer to 
the Supplier. Thus, such remedies are not particularly helpful to the Supplier. 

Remedies under general contract law would provide a more useful avenue for the Supplier. Under this 
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk 
costs and expected future profits. 

Article 14, Liability and Indemnification, provides: 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or conseq'uential damages, including loss of 
profits (save and except as provided in section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages 

On the assumption that the damages suffered by the Supplier by OPA's repudiation will consist of two 
principal claims, viz., a claim to recover the sunk costs of the project up to the date of the repudiation 
and the present value of the net profits that would have been earned over the term of the SW GTA 
Contract-the question then is how those claims would be dealt with in the light of the exclusion in 
section 14.1 

The OPA could argue that the language of section 14.1 is effective to deny the Supplier any claim for 
breach of contract. The exclusion with respect to "loss of profits" would prevent a claim for the present 
value of the Supplier's future profits and the exclusion with respect to "special damages" could prevent 
a claim for the Supplier's sunk costs. 

The phrase "special damages" is not commonly used in cases of a breach of contract. It is more 
common to find thei term "direct damages" used to describe the most easily established damages. In a 
case where, for example, a seller failed to deliver goods, the buyer's direct damages would be the 
difference between the contract price and the market price when the buyer went into the market to buy 
replacement goods. The term "special damages" is often encountered in torts cases and is there 
distinguished from general damages, e.g. damages for pain and suffering. A convenient way to 
distinguish special from general is that the former will generally be supported by receipts. 

Since a plain reading of section 14.1 could lead to the conclusion that, on OPA's repudiation of the 
Agreement, the Supplier gets nothing, it can be assumed that a judge might seek to find a basis for 
avoiding this result. This was arguably the outcome in a recent Supreme Court of Canada case. 

b. The Supreme Court's Decision in Tercon Contractors Ltd. v. British Columbia 
(Transportation and Highways), 2010 SCC 4 ("Tercon'1 [Feb 12, 2010]. 

The question in Tercon was the enforceability of a clause in a tender document purporting to limit the 
'lial5ilitfoftne aefendant pro\/mce;-in fnecircurrrstance-s.-~ - ·_ ~~-~-... ~--··---·· .. ~~-,---::---··:c .. - .. ·· .. 

--- - --

The facts of Tercon were that the B.C. Government, through the Minister of Transportation and 
Highways, sought, through a "Request for Expressions of Interest" (RFEI), to get expressions of 
interest for the design and construction of a highway in a remote area of the province. Six teams 
responded, including Tercon Contractors and one other, Brentwood. The province then changed its 
mind, undertook the design function itself and then issued an RFP. Only those contractors who had 
responded to the RFEI were entitled to bid under the RFP. In the result, the province awarded the 
contract to Brentwood, which company, by the date when the tender was submitted, had, by entering 
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into a joint venture with an unqualified company, become an unqualified bidder. Tercon Contractors 
immediately sued the province for breach of an undertaking to use only qualified bidders. 

In defending the action, the province relied on section 2.10 of the RFP which stated: 

2.10 ... Except as expressly and specifically permitted in the Instructions to Proponents, no 
Proponent shall have any claim for compensation of any kind whatsoever, as a result of 
participating in this RFP, and by submitting a Proposal each Proponent shall be deemed to have 
agreed that it has no claim. 

The trial judge upheld that the breach by the plaintiff was so egregious that the limitation of liability 
clause did not operate the protect the province. The British Columbia Court of Appeal allowed the 
province's appeal and held that the clause protected the province in the circumstances. 

On further appeal to the Supreme Court, the full court agreed that the doctrine of fundamental breach 
should be discarded. The court, both majority and minority, further agreed with Binnie J. who said: 
(paras 122, 123): 

[122] The first issue, of course, is whether as a matter of interpretation the exclusion clause 
even applies to the circumstances established in evidence. This will depend on the Court's 
assessment of the intention of the parties as expressed in the contract. If the exclusion clause 
does not apply, there is obviously no need to proceed further with this analysis. If the exclusion 
clause applies, the second issue is whether the exclusion clause was unconscionable at the 
time the contract was made, "as might arise from situations of unequal bargaining power 
between the parties" (Hunter, at p. 462). This second issue has to do with contract formation, 
not breach. 

[123] If the exclusion clause is held to be valid and applicable, the Court may undertake a 
third enquiry, namely whether the Court should nevertheless refuse to enforce the valid 
exclusion clause because of the existence of an overriding public policy, proof of which lies on 
the party seeking to avoid enforcem.ent of the clause, that outweighs the very strong public 
interest in the enforcement of contracts. 

The disagreement between the majority and minority centered on the meaning of the phrase, "as a 
result of participating in this RFP" in section 2.1 0. In Cromwell J.'s view, what the province did (in 
accepting a bid from a non-compliant bidder) took the process outside the scope of the clause. 
Cromwell J. said: (para. 74) 

[74] I turn to the text of the clause which the Province inserted in its RFP. It addresses 
claims that result from "participating in this RFP". As noted, the limitation on who could 
participate in this RFP was one of its premises. These words must, therefore, be read in light of 
the limit on who was eligible to participate in this RFP. As noted earlier, both the ministerial 
approval and the text of the RFP itself were unequivocal: only the six proponents qualified 
through the earlier RFEI process were eligible and proposals received from any other party 
would not be considered. Thus, central to "participating in this RFP" was participating in a 
contest among those eligible to participate. A process involving other bidders, as the trial judge 
found the process followed by the Province to be, is not the process called for by "this RFP" and 
being part of that other process is not in any meaningful sense "participating in this RFP". 

Cromwell J. emphasized throughout his reasons that the province had behaved badly. He adopted the 
view of the trial judge that the breach had been egregious (para. 6) and that the conduct (para. 78) " ... 
of the Province in this case strikes at the heart of the integrity and business efficacy of the tendering 
process". 
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The minority adopted the point of view of the British Columbia Court of Appeal and held that the 
limitation of liability clause applied in the circumstances. Nevertheless, with respect to the third inquiry 
that Binnie J. outlined, he said, (para. 82): 

. . . Rather, the principle is that a court has no discretion to refuse to enforce a valid and 
applicable contractual exclusion clause unless the plaintiff (here the appellant Tercon 
Contractors) can point to some paramount consideration of public policy sufficient to override 
the public interest in freedom of contact and defeat what would otherwise be the contractual 
rights of the parties .... 

c. Application of Decision in Tercon to SW GTA Contract 

Tercon can be read as standing for the proposition that a court, faced with a limitation of liability clause 
that purports to limit the liability of a potential defendant too much, will find a way to limit its scope. The 
Supplier under the SW GTA Contract can make a very strong claim to be paid its costs that are now to 
be thrown away. If the clause were interpreted to deny the Supplier the recovery of those costs, a court 
might be moved to hold that it should not be carried so far. Various arguments can be made to support 
the Supplier's claim to its costs thrown away: a claim for such costs would be a claim for its "direct 
costs", i.e., the head of damages that would be normal in a case of breach of contract, not, as has been 
mentioned, a claim for special damages in tort. In other words, the language of section 14.1 of the SW 
GTA Contract may not limit the Supplier's claim for its costs, i.e., its direct costs, thrown away. 

The second concern over the decision in Tercon arises from the admission by both the majority and the 
minority that egregious conduct or public policy might limit the scope of a limitation of liability clause. 
Until this case, there were very few examples of decisions cutting back or limiting a clause like section 
14.1 on the ground that the defendant's conduct was very bad. It had been assumed in Canada that a 
party guilty of fraud might be unable to rely on an exemption clause. This position had been taken in a 
Delaware case, ABRY Partners v. F&W Acquisition, LLC, 891 A.2d 1032 (Del. Ch. 2006), and it would 
not be surprising if a Canadian court had followed it. 

While there is no suggestion that either OPA or the government would engage in fraud or any bad 
conduct with respect to the termination of the SW GTA Contract, it is not obvious that bad conduct by a 

·defendant necessarily means that a limitation of liability clause is ineffective. 

The "public policy" exception to the general enforceability of a limitation of liability clause, is even more 
worrying as the court does not explain just what public policy is or might be engaged in Tercon. 

Without engaging in an exhaustive analysis of the cases on construction tendering, it can be said that it 
is not obvious that what the province did in Tercon was contrary to public policy-or at least so contrary 
to public policy that the protection the province reasonably thought that it had should be stripped away. 

In the case facing OPA or the Ontario government, the question would be whether a deliberate breach 
QfJI ,c;cmtrac:t -wg_uld j:)e re>g<trc!ect by the cg_urt1;- 9re sg e>gregiQ\.15 as to justify-strippi_ng--<tWl'!Y-the 
protection of section 14A . 

A factor present in both Tercon and this case is that the parties are experienced entities, able, one 
would have thought, to be held to the terms of the contracts they make, whether or not they were 
offered the agreements on a take-it-or-leave-it basis. 
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d. Conclusions re: Potential Liability 

With two important qualifications, the plain words of section 14.1 support an argument that, on a breach 
by OPA, the Supplier has no claim to compensation; all its claims being excluded by the plain language 
of the section. 

The first qualification is that the Supplier will be seen by the court to have a very good claim to some 
compensation, if only to reimbursement for the costs it will have been forced to throw away. A court 
which considers that one party has been hard done by will often be moved to provide it with some relief 
and section 14.1 might not be effective in this situation. 

The second qualification is the scope given to public policy in Tercon. A court moved, like the trial 
judge and the majority in the Supreme Court, by the enormity of what a defendant has done may simply 
say that it would violate public policy to enforce such a clause. 

e. Discriminatory Action 

A Discriminatory Action is defined in Section 13.1 (a) of the SW GTA Contract to occur if: 

(i) the Legislative Assembly of Ontario causes to come into force any statute that was 
introduced as a government bill in the Legislative Assembly of Ontario or causes to come into 
force or makes any order-in-council or regulation first having legal effect on or after the date of 
the submission of the Proposal in response to the RFP: or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this Agreement without the 
agreement of the Supplier. 

A Discriminatory Action will not occur if Laws and Regulations of general application are enacted. 
However, please note the memorandum dated July 7, 2009, provided to the OPA, a copy of which is 
attached, that shows that in certain circumstances a law of general application can be interpreted as 
being a law of specific application. 

The strict wording of the SW GTA Contract requires for Discriminatory Action that the Legislative 
Assembly of Ontario enacts a statute or the government of Ontario enacts an order-in-council or 
regulation. As such, a Ministerial Direction to simply repudiate the SW GTA Contract would not likely 
qualify under that definition. Also according to the strict wording of the provisions, a repudiation of the 
SW GTA Contract would not be an amendment of it, as none of the provisions would be altered. 

However, there remains some risk that a court may find that the Ontario government indirectly 
"amended" the SW GTA contract by way of Ministerial Direction by causing the OPA to repudiate it, in 
particular in light of the exception in the exclusion clause of Section 14.1 

While it may be that the strict wording of the agreement may govern, courts are inclined to provide 
remedies to parties who have suffered damages. In the event that the courts were to find that a 
Discriminatory Action occurred, then Section 13.2 of the SW GTA Contract would apply. This section 
states: 

13.2 If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be expected to 
incur in respect of Contracted Facility Operation as a result of the occurrence of such 
Discriminatory Action, commencing on the first day of the first Calendar month following the 
date of the Discriminatory Action and ending at the expiry of the Term, but excluding the portion 
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of any costs charged by a Person who does not deal at Arm's Length with the Supplier that is in 
excess of the costs that would have been charged had such Person been at Arm's Length with 
the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the Electricity and 
Related Products in respect of Contracted Facility Operation that are forecast to be earned by 
the Supplier during the period of time commencing on the first day of the first calendar month 
following the date of the discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Electricity and Related Products in respect of 
Contracted Facility Operation that are forecast to be earned by the Supplier during the period of 
time commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending on the expiry of the Term, taking into account the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably be expected to 
take to mitigate the effect of the Discriminatory Action, such as by mitigating operating expenses 
and normal capital expenditures of the business of the generation and delivery of the Electricity 
and Related Products in respect of Contracted Facility Operation. 

In essence, if it is found that there is a Discriminatory Action then the SW GTA Contract provides that 
the Supplier can recover its lost profits and any increase in costs that it will suffer as a result of the 
Discriminatory Action. This would be very similar to the damages available in contract for a repudiation. 

f. Force Majeure Effects and Definitions - OPA may terminate due to Force Majeure 
after 24 Months if OPA uses Commercially Reasonable Efforts to oppose the 
Ministerial Directive. 

Section 11.1 of the SW GT A Contract sets out the effects of invoking Force Majeure: 

11.1 (h) If, by reason of Force Majeure, the COD is delayed by more than twenty-four (24) 
months after the original Milestone Date for attaining Commercial Operation of the Facility (prior 
to any extension pursuant to Section 11.1 (f)), then notwithstanding anything in this Agreement 
to the contrary, either Party may terminate this Agreement upon notice to the other Party without 
any costs or payments of any kind to either Party, and all security shall be returned forthwith. 

Force Majeure is defined in Section 11.3 as: 

"any act, event cause or condition that prevents a Party from performing its obligations (other 
than payment obligations) hereunder, and that is beyond the affected Party's reasonable 
control". 

Sections 11.3(g) and 11.3(h) further stipulate that Force Majeure includes: 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities restraining a 
Party, provided that the affected Party has not applied for or assisted in the application for and 

...... has used Commercially_:R.€lason~I~EffQrts~to gppose said pn:J.er,judgment, legislation, ruling or. 
direction. 

11.3(h) any inability to obtain, or to secure the renewal or amendment of, any permit, certificate, 
impact assessment, licence or approval of any Governmental Authority or Transmitter required 
to perform or comply with any obligation under this Agreement, unless the revocation or 
modification of any such necessary permit, certificate, impact assessment, licence or approval 
was caused by the violation of the terms thereof or consented to by the Party invoking Force 
Majeure; 

Commercially Reasonable Efforts are defined as meaning: 
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"efforts which are designed to enable a Party, directly or indirectly, to satisfy a condition to, or 
otherwise assist in the consummation of, the transactions contemplated by this Agreement and 
which do not require the performing Party to expend any funds or assume liabilities, other than 
expenditures and liabilities which are reasonable in nature and amount in the context of the 
transactions contemplated by this Agreement." 

g. Exclusions to Force Majeure 

The OPA may not invoke Force Majeure under the SW GTA Contract in the following circumstances: 

1) if the OPA has caused the Force Majeure by its own fault or negligence (s. 11.2(a)); and 

2) if and to the extent the OPA has not used Commercially Reasonable Efforts to remedy or remove 
the Force Majeure. 

h. OPA may only rely on Force Majeure to terminate SW GTA Contract if it actively 
opposes cancellation of contract by Ministerial Directive. 

Given the exclusions to the Force Majeure definition, it would be necessary for the OPA to actively 
oppose any Ministerial Directive if the OPA were seeking to cancel the SW GTA Contract as a result of 
Force Majeure. The OPA must not have applied for or assisted in the application for the Ministerial 
Directive. The OPA further is required by the SW GTA Contract to actively oppose the Ministerial 
Directive, using Commercially Reasonable Efforts. While Commercially Reasonable Efforts require 
some effort, they do not require that the OPA expend funds or assume liabilities in order to oppose the 
Ministerial Directive. 

The SW GT A Contract is silent as to whether the opposition to any Ministerial Directive would need to 
be public, however, although it would be necessary to provide to the Supplier a copy of any active 
opposition to avoid litigation on the Force Majeure point. 

i. OPA may rely on Force Majeure to terminate SW GTA Contract if a Third Party 
denies it relevant permits without actively opposing such denial of permits (but it 
cannot consent thereto). 

It is an open question whether the OPA would be considered equivalent to the Ministry if a Provincial 
permit were denied. The Supplier may raise arguments that the OPA and the Ontario Ministry are so 
closely related that they should be treated as a single entity for the purposes of relying on Force 
Majeure to cancel the contract. There may be other administrative law issues that are raised if an 
Ontario Ministry were to deny a permit, rather than the arms-length actions of a third party. Our advice 
is to assume that it is necessary that a third party block the issuance of a permit to ensure that 
section11.3(h) is available to the OPA. 

If a third party were to deny issuance of a permit necessary for the Facility to reach COD, there are no 
requirements that the OPA actively oppose such denial. The only requirement under the SW GTA 
Contract is that the OPA not consent to such denial of the permit. 

j. Quantum of Potential Damages 

In the case that s. 14.1 is not effective, and a Force Majeure claim is not available, the OPA would be 
liable to the Supplier for all of its damages, including its sunk costs to date and loss of future profits. 

An estimate of the magnitude of the damages can be made by calculating the net present value of the 
Net Revenue Requirement of the SW GTA Contract, which is equal to $17,277/MW/Month, times 900 
MW (equal roughly to $15.5 million per month). Assuming a reasonable discount rate (7%-10%), the 
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net present value of this amount is roughly equal to $1-$2 billion, and accounts for the potential lost 
revenue for Electricity and Related Products. This amount should also approximate the capital costs of 
the project with an internal rate of return. 

The Supplier will be required to mitigate their damages, but it is difficult to see how in the current 
climate for gas-fired generation that they would be able to obtain a similar investment. 

The precise figures for lost profit and damages are difficult to calculate precisely, but the numbers 
above should give an indication of the magnitude of the potential claim. In particular, the figure cited 
above does not take into consideration actual sunk costs, ariy extra revenues over the revenue floor 
provided by the Net Revenue Requirements, or any value for the lost capital asset that would remain at 
the end of the Term of the SW GTA Contract, all of which would increase the potential liability. It 
likewise does not estimate the Supplier's rate of return on its lost revenue stream, which could lower· 
the potential liability, or any form of mitigation of damages in the form of alternate investments. If a 
more detailed estimate of damages is required, it will be necessary to retain an expert in damages 
quantification and valuation. 
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Aleksandar Kojic 

From: 
Sent: 
To:. 
Subject: 

Michael Killeavy 
July 14, 2011 8:06 PM 
JoAnne Butler 
RE: TCE Briefing ... 

Attachments: Briefing_for_Govt_2011 0714.ppt; Briefing_for_ Govt_2011 0714.pptx 

Importance: High 

Here you go. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----­
From: JoAnne Butler 
Sent: Thu 14-Jul-11 5:59 PM 
To: Michael Killeavy 
Subject: RE: TCE Briefing ... 

OK .••. no problem .... maybe we can look at them at our meeting at eight, if ready ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message~---­
From: Michael Killeavy 
Sent: Jueves, 14 de Julio 
To: JoAnne Butler 
Subject: TCE Briefing ••. 

de 2011 05:58 p.m. 

I will revise the slides for David tonight. I will send them to you either tonight or 
tomorrow morning. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Southwest Greater Toronto Area (SW GTA) Supply 

• In addit1~ion to aggressive conservation efforts the OPA 
I 

has id~htified the need for new electricity generation in 
' 

this are:a 

• New e'l$ctricity generation will: 

- Su~~ort coal-fired generation replacement by 2014 

- Provide system supply adequacy 

- Address reliability issues such as local supply and voltage 
support 

- Defer Transmission needs in the Western GTA 

Privileged and Confidential - Prepared in Contemplation of Litigation g,rtf~~ 3 



OPA Procurement Process - Ministry Directive 

·• Ministry of Energy issued Directive to OPA in August 
2008 to: 

4 

- Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

- In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Manby Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in Mississauga . 
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OPA PrQcurement Process - RFQ & RFP 

1. Reque~t for Qualifications 
I 

- Rele~sed October 2008 

- 9 Qualification Submissions were received 
I 

- Shor:t-list of 4 Qualified Applicants representing 7 
proposed projects resulted 

2. Request for Proposals 

5 

' 

- Re'1leased February 2009 
' I 

- 4 Prpposals from 4 Proponents were received 

- Proposals evaluated on Completeness; Mandatory 
I 

Req'uirements; Rated Criteria and Economic Bid 
I 

- Project with lowest Adjusted Evaluated Cost selected 

ONTARIOfJ 
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Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

- Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA 

• Market Revenues> NRR =Payment from Generator 

• TCE awarded SW GTA CES Contract on October 2009 
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Oppositiion to Gas-Fired Generation 

• Procurement process fraught with local opposition 

• Town of Oakville passed several by-laws: 
I 

- lnter:lm control of power generation facilities on certain 
'' 

lands in the Town of Oakville (2009-065) 
' 

- Towm of Oakville Official Plan Livable Oakville (2009-112) 

- Health Protection and Air Quality By-law (201 0-035) 
! 

- Am:ehdment to the Official Plan of the Oakville Planning 
Area~ (Power Generation Facilities) (201 0-151) 

- Amend the Comprehensive Zoning By-law 1984-63 to 
make modifications for power generation facilities (201 0-
152) .. 

- Amend the North Oakville Zoning By-law 2009-189 to 
mak:e modifications for power generation facilities (201 0-

7 153)' ~ • .,.,..,..., ..,., ..... ,_,re,...,;. Coo<emp~ .... n;o;,otioo ~~~ ~ 



Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 
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Government Cancellation 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oa~yille Liberal MPP Kevin Flynn, announced the 
Oakvill~ jpower plant was not moving forward 

I . 

• OPA proN!ided TCE with letter that stated "The OPA will 
I 

not proc~ed with the Contract. As a result of this, the 
OPA ackinowledges that you are entitled to your 
reasonafule damages from the OPA, including the 
anticipated financial value of the Contract." 

• OPA Cof1tract contains an Exclusion of Consequential 
Damages clause (including loss of profits) 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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TCE Initial Concerns 

• TCE identified 3 immediate concerns: 
1. Canadian Securities Administrators (CSA) disclosure 

·requires TCE to report a write down on the project if out­
of-pocket costs not resolved by year-end (-$37 MM) 

2. Handling of Mitsubishi (MPS Canada, Inc.) gas turbine 
order ($210 MM) 

3. Economic value of OGS 

• TCE met with Premier's Office and advised that Ontario 
has other generation needs; TCE is a good counterparty; 
and asked TCE to be patient and not sue immediately 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Negotiations 
I 

• All oppJfTCE discussions have occurred on a "Without 
Prejudide" basis 

• Oct. Sth,IOPA/TCE entered into Confidentiality Agreement 
to enstJ!~e certain communications remain confidential, 
without~~prejudice. and subject to settlement privilege 

• OPA/T,(~E negotiating teams met on a weekly basis 
' 

comme]nced Oct. 15/10 & ceased Feb. 17/11 

• Discuss:ions focused on the following issues: 
! 

- Capitial costs of replacement project 

- Finaricial value of OGS 
II 

- Residual Value of OGS 
I I 

- Dispclsition of Mitsubishi gas turbines 
I; 

11 
- Proper allocation of project risk 
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MOU 

• TCE's Treasury Department needed documentation from 
the OPA stating there was a replacement project to 
which the OGS's out-of-pocket costs could be applied to 
avoid having to write them off at year-end 

• MOU executed December 21, 2010: 

12 

- Potential Project site identified for Cambridge 

- Potential Project will utilize the gas turbines sourced for 
OGS 

- OPA & TCE agree to work together in good faith to 
negotiate a Definitive Agreement for the Potential Project 

- Potential Project to be Simple Cycle 

- Expired June 30, 2011 
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Replace1ment Project 

• It was dstermined that the replacement project would be a 
gas-fired, 1r.peaking generation (i.e. simple cycle) plant with a 
contract ¢apacity of 400 - 450 MW 

• TCE own'.s a site in Cambridge (Eagle St.) but close to 
schools and residential areas 

• TCE idedtified the Boxwood Industrial Park in Cambridge as 
, I 

its prefer~~ed site 

• TCE has:,lhad preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacem!ent project 

. • The 2 Mi,~subishi M501 GAC gas turbines purchased for 

,, OGS willi1~:.::~~::~.::d.::~:h.::::.~~:::.nt pro!f.~S~ 



Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 
requirement for the replacement project 

• Directive remains outstanding 
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Settlem~nt Proposals 

• March •1iOth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE prO)posing to pass through majority of risk to Ontario 
! 

ratepayer 

• OPA retained Financial Consultant to assist with due 
diligenqe of TCE's Proposal 

! • 

• March .28th OPA made a counter-proposal to TCE 

• April 6th 1 TCE rejected OPA's counter-proposal 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Settlement Proposals 

• April 21st OPA made Government-instructed Second 
Counter-Proposal 

• April 29th TCE rejected OPA's Government-instructed 
Second Counter-Proposal 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Comparison of Settlement Proposals 
' 

17 

Unknown 

20 Years'+ 
Option for 10-Yei:!r' 

Extension ' 

450MW 

Lump Sum Payment!of 
$37mm; · 

' ' 
Payment in addition td"the 

NRR . I 

$540mm 

little Visibility i 

Assistance/ProteCtion from 
mitigating Planning Act 

approvals risk; 

25 Years 

500MW 

Amortize over 25 years- no 
returns 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month 

TCE claimed "unleveraged" 
discount rate of 5.25% 

25 Years 

481 MW 

Amortize over 25 years- no 
returns 

in addition to the NRR 

$475mm 

Reasonable 

government assistance with 
permitting and approvals 

combined with a good faith 

I 
obligation to negotiate OGS 

compensation and sunk costs 
the K-W Peaking Plant doesn't 
proceed because of permitting 

issues. 

Unknown 

Unknown 

20Years+ 
Optionfor10-Year 

Extension 

450MW 

Unknown 

Unknown 

covers capital costs, financing working capital, returns, fixed monthly payment over life of 
Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the time. 

how they want to increase NPV of project. We have assumed in second 
use. 

believe that TCE obtains all their value in the first 20 years. 10 Year Option is a "nice to have• 
ener. Precedent for25-year contract.- Portlands Energy Centre has option for additional five 
on the 20-year tenn . 

. TEP indicates need for peaking generation in KWCG; need at least 450 MW of summer peaking 
· Average of 500 MW provides additional system flexibility and reduces NRR on per MW basis 

$37MM to be audited by Ministry of Finance for substantiation and reasonableness 

Precedent- Portlands Energy Centre, Halton Hills, and NYR Peaking Plant. Paid on a cost recovery 
i.e. no opportunity to charge an additional risk premium on top of active costs. TCE estimate is 

±20%. 

on independent review by our Technical Expert and published information on other 
similar generation facilities. We have increased it by $75MM; however, cannot really substantiate 

we are still proposing a target cost on CAP EX where increasesfdecreases are 

_ limited insights into their operating expenses. We have used advice from our 
!technical consultant on reasonable OPEX estimates. 

permitting risk is entirely transferred to TCE; 
of OGS lost profits would continues until another option 

ONTARIO 
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Status of Negotiations 

• On April 26th TCE served the government with 60 day 
advance notice of its intent to sue the Crown pursuant to 
Section 7(1) of the Proceedings Against the Crown Act 

• 60 day waiting period expired June 25th and TCE in a · 
position to serve a Statement of Claim against the Crown 

• Radio silence between TCE and OPA since end mid­
May 

• TCE and OPA dispute centres around the proper 
compensation to be paid to TCE in exchange for the 
mutual termination of the OGS Contract 
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Fundam+ntal Disagreement - Value of OGS 
'' 

• TCE hais claimed that the financial value of the OGS 
contracf is $500 million. 

• On 16 ,December 2010 TCE presented a project pro 
forma for the OGS bid into the SWGTA RFP. 

• The md,ael shows a NPV of after-tax cash flows of $503 
million. • 

• It also shows a discount rate of 5.25%> for discounting 
the cash flows - TCE's purported unlevered cost of 
equity. 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. 
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Effect of Residual Value on OGS NPV 

• With the very low discount rate of 5.25%> used by TCE to 
calculate NPV, the residual value of the OGS has a 
significant impact on NPV of after-tax cash flows. 

I 

• We believe that the TCE claim of a 5.25% unlevered 
! 

cost of equity is too low and that a value of 7 .5°/o is more 
approp~.iate based on published financial information. 
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Effect of Residual Value on OGS NPV 

• In arriving at the $503 million NPV, TCE is discounting 
the final 10 years at the same discount rate as the 
contract cash flows. 

• Usually, residual value cash flows are not discounted at 
the same rate as project cash flows because they are 
inherently riskier. 
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Arbitrattion 

• Both T~E and OPA have an interest in resolving the 
' . 

dispute I by way of arbitration rather than litigation as this 
could pt3rmit a resolution on a confidential basis 

' 

• TCE has set out 3 conditions to arbitration: 
- Must include the Crown 

- Must! recognize the terms of the OPA October 7 letter 

- Must not be an impediment to TCE participating in future 
OPA· procurements 
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Litigation 

• OPA retained litigation counsel (Osler, Hoskin & 
Harcourt). 

• OPA has not been served with a statement of claim. 
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Compe~'tive Procurement 
! 

I 

· • OPA is I considering taking assignment of the gas 
'i . 

turbine:s from TCE. This is possible based on our review 
of its agreement with Mitsubishi. 

' 

• OPA G~uld then launch a competitive procurement for 
the Rewlacement Project (K-W peaking plant). 

• We believe that this is the only way to drive down the 
cost to,;construct the balance of plant. 
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Potential Outcomes 

• The following graphic sets out several cases for 
litigation/arbitration and settlement. 

• TCE's proposal to build the Replacement Project costs 
the ratepayer more than our potentially worst case if we 
were to go to litigation. 

• The cost of the OPA's Government-instructed Second 
Counter-Proposal is close to the worst case if we were to 
go to litigation. 
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Financi I Value of Potential Outcomes 

Litigation - Worst C.a's·e 
I 

Litigation- Intermediate' C.~s·e 

I 
Litigation - Best Caise 

I 
TCE Proposal 

I 
I 

I 
OPA Counter-Prop?sal 

I; 
Government-instructed ~2'nd 

Counter-Proposal 

,, 

Competitive Tender- Worst Ca''se 

I 

Competitive Tender- lnterm,edi~te 
Case ' I 

, I 

Competitive Tender- Best ca:·se 

'! 

, I 
$0 $200 $400 $600 $800 

, ' Cost to the Ontario Ratepayer ($millions) 
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